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CLE PROGRAMMING

from the Center for Legal Education

DECEMBER 14

In-Person and Webcast:

Gain the Edge! Negotiation Strategies :
© 1.0EP

: 11 a.m.—Noon

© $79 Standard Fee

for Lawyers (with Marty Latz)
50G, 1.0EP

9 a.m.—4:30 p.m.

$282 Standard Fee

DECEMBER 15

Webinar:

Legal Malpractice Insurance &
Claims Avoidance 101

1.0 EP

11 a.m.—Noon

$89 Standard Fee

DECEMBER 16
Webinar:

2021 Trial Law Institute
6.0G,1.0EP

8:30 a.m.-5 p.m.

$301 Standard Fee

DECEMBER 17

In-Person and Webcast:

2021 NREEL Institute: Climate
Change, Drought, and Associated
Impacts in New Mexico
50G,1.0EP

9 a.m.—4:30 p.m.

$282 Standard Fee

Teleseminar:

Trust & Estate Planning for Client
Privacy in a Public World

1.0G

11 a.m.—Noon

$79 Standard Fee

Webinar:

Flashes of Brilliance: Putting the
Power Back in PowerPoint
1.0G

11 a.m.—Noon

$89 Standard Fee

Teleseminar:

- Ethics and Conflicts with Clients,

Part 1

: DECEMBER 21

. Teleseminar:

. Ethics and Conflicts with Clients,
: Part 2

- 1.0EP

- 11 a.m.—Noon

: $79 Standard Fee

. Webinar:

. Spinning Plates - Task Management
. for Lawyers

- 1.0EP

11 a.m.~Noon

: $89 Standard Fee

: DECEMBER 22

. Teleseminar:

. Talking About Wealth Transfer

. Plans: Practical Strategies to Avoid
. Disputes Among Beneficiaries
1.0G

11 a.m.—Noon

© $79 Standard Fee

: DECEMBER 27

: Webinar:

. Replay: Minimizing “Cultural Errors”
* in Professional Practice (2020)

: 1.5EP

: Noon-1:30 p.m.

. $74 Standard Fee

: DECEMBER 28

: Webinar:

. Ethics Lessons from a Jersey Guy
‘ (with Stuart Teicher)

: 05G,2.5EP

© 8:30-11:45 a.m.

: $147 Standard Fee

R

2021 Ethics Update, Part 1

- 1.0EP

: 11 a.m.-Noon

© $79 Standard Fee

. Webinar:

. Ethical Issues Representing a Band -
: Using the Beatles

 1.0EP

11 a.m.-Noon

: $89 Standard Fee

. Webinar:

 An Afternoon of Legal Writing with
. Stuart Teicher

© 3.0G

© 1-4:55 p.m.

© $147 Standard Fee

: DECEMBER 29

: Teleseminar:

: 2021 Ethics Update, Part 2
- 1.0EP

: 11 a.m.-Noon

© $79 Standard Fee

: Webinar:

. Marketing Ethics 101
- 1.0EP

© 11 a.m.-Noon

$89 Standard Fee

: DECEMBER 30

¢ Teleseminar:

: 2021 Etbhics in Civil Litigation
. Update, Part 1

: 1.0EP

: 11 a.m.—Noon

: $79 Standard Fee

: DECEMBER 31

. Teleseminar:

: 2021 Ethics in Civil Litigation
. Update, Part 2

: 1.0EP

11 a.m.-Noon

© $79 Standard Fee

*In-person programs subject to current public health guidelines. Should changing guidance make meeting in-person not possible, registrants will be transferred to virtual format or
given a refund. Al visitors to the State Bar Center are encouraged to read the latest COVID information at the CDC website and take any actions to keep themselves and others comfortable
and healthy as we continue to transition out of the pandemic. NOTE: Face masks must be worn at all times in the public areas of the building, regardless of vaccination status.

Register online at www.sbnm.org/CLE or call 505-797-6020
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The
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Beth A. Mohr Janet M. McHard Anne M. Layne
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Offices in Albuquerque and San Diego
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ALB

PAIN MANAGEMENT Aldo F. Berti, MD
& S P I N E CAR E Board Certified in Pain Medicine & Neurology

www.albpainclinic.com

ALB Pain Management & Spine Care
(APMSC) is dedicated to the
diagnosis and treatment of pain
conditions related to an automobile
accident. APMSC specializes in
interventional pain medicine and
neurology. Our providers are
dedicated to restoring the health and
comfort of our patients. Our mission
is to provide the best evidence-based
treatment options in an environment
where patients will experience
first-class medical care with
compassionate staff.

Letters of protection accepted. Jamie Espinosa, APRN

4620 Jefferson Lane NE | Phone: (505) 800-7885
Suites A & B | Fax: (505) 800-7677

Albuquerque, NM 87109 | info@albpainclinic.com
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About Cover Image and Artist: New Mexico artist Carla Forrest provides an exciting vision of the Southwest through
her spectral luminescent works, inspired by direct observation of nature and life. Forrest's pieces have tiles of color and
incised lines one might expect from a palette knife painting, but reveal an even more complex painting process. Forrest,
who attributes her love of palette knife painting to her study of sculpture, is inspired by the Pointillists' method of placing
two colors side by side to let the eye blend them into another color. Honored as a Local Treasure by the Albuquerque Arts
Business Association, Forrest’s personal artistic mission integrates awareness of environmental conservation, community
connectivity, and creativity. Forrest obtained her bachelors in studio art from State University of New York, Master of
Science in Teaching Visual Arts from Rochester Institute of Technology, and Doctor of Philosophy in Organization, Informa-
tion, and Learning Sciences from University of New Mexico. Visit carlaforrest.com for more information.
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Notices

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website
at https://supremecourt.nmcourts.gov/.
To view all New Mexico Rules Annotated,
visit New Mexico OneSource at https://
nmonesource.com/nmos/en/nav.do.

Supreme Court Law Library

The Supreme Court Law Library is open
to the legal community and public at large.
The Library has an extensive legal research
collection of print and online resources.
The Law Library is located in the Supreme
Court Building at 237 Don Gaspar in Santa
Fe. Building hours: Monday-Friday 8 a.m.-
5 p.m. Library Hours: Monday-Friday 8
a.m.-noon and 1 p.m.-5 p.m. For more
information call: 505-827-4850, email:
libref@nmcourts.gov or visit https://
lawlibrary.nmcourts.gov.

Third Judicial District Court

Mass Reassignment of Cases

On Aug. 25, Gov. Michelle Lujan-
Grisham appointed Casey Fitch in Divi-
sion V of the Third Judicial District Court.
Effective Dec. 1, a mass reassignment of all
pending cases previously assigned to the
Honorable Lisa C. Schultz, District Judge,
Division V, shall be reassigned to Honor-
able Casey Fitch. Pursuant to Supreme
Court Rule 1.088, parties who have not yet
exercised a peremptory excusal will have
10 days from Dec. 1 to excuse Judge Fitch.

S1aTE BAR NEWS
License Renewal and MCLE
Compliance-Due Feb. 1, 2022

State Bar of New Mexico licensing
certifications and fees and Minimum
Continuing Legal Education requirements
are due Feb. 1, 2022. The Supreme Court
of New Mexico recently revised the rules
relating to attorney licensing and MCLE
(see NMSC Order NO. 21-8300-030). For
more information, visit www.sbnm.org/
compliance

To complete your licensing certifica-
tions and fees and verify your MCLE com-
pliance, visit www.sbnm.org and click “My
Dashboard” in the top right corner. If you
have not logged into our website recently,
you will need to choose “Forgot Password”
For questions about licensing and MCLE
compliance, email mcle@sbnm.org or call

Professionalism Tip

With respect to my clients:

| will advise my client against pursuing matters that have no merit.

505-797-6054. For technical assistance ac-
cessing your account, email techsupport@
sbnm.org or call 505-797-6018.

New Mexico Judges and
Lawyers Assistance Program
Defenders in Recovery

Defenders in Recovery meets every
Wednesday night at 5:30 p.m. The first
Wednesday of the month is an AA meeting
and discussion. The second is a NA meet-
ing and discussion. The third is a book
study, including the AA Big Book, addi-
tional AA and NA literature including the
Blue Book, Living Clean, 12x12 and more.
The fourth Wednesday features a recovery
speaker and monthly birthday celebration.
These meetings are open to all who seek
recovery. We are a group of defenders sup-
porting each other, sharing in each other’s
recovery. We are an anonymous group and
not affiliated with any agency or business.
Anonymity is the foundation of all of our
traditions. Who we see in this meeting,
what we say in this meeting, stays in this
meeting. For the meeting link, send an
email to defendersinrecovey@gmail.com
or call Jen at 575-288-7958.

Employee Assistance Program

NMJLAP contracts with The Solutions
Group, The State Bar’s EAP service, to
bring you the following: FOUR FREE
counseling sessions per issue, per year. This
EAP service is designed to support you
and your direct family members by offer-
ing free, confidential counseling services.
Check out the MyStress Tools which is
an online suite of stress management and
resilience-building resources. Visit www.
sbnm.org/EAP. or call 866-254-3555. All
resources are available to members, their
families, and their staff. Every call is com-
pletely confidential and free.

Monday Night Attorney Support
Group

The Monday Night Attorney Support
Group meets at 5:30 p.m. on Mondays by
Zoom. This group will be meeting every
Monday night via Zoom. The intention
of this support group is the sharing of
anything you are feeling, trying to man-
age or struggling with. It is intended as a

way to connect with colleagues, to know
you are not in this alone and feel a sense
of belonging. We laugh, we cry, we BE
together. Email Pam Moore at pmoore@
sbnm.org or Briggs Cheney at BCheney@
DSCLAW.com for the Zoom link.

NMJLAP Committee Meetings

The NMJLAP Committee will meet
at 10 a.m. on Jan. 8, April 2, and July
9, 2022. The NMJLAP Committee was
originally developed to assist lawyers
who experienced addiction and substance
abuse problems that interfered with their
personal lives or their ability to serve
professionally in the legal field. Over
the years the NMJLAP Committee has
expanded their scope to include issues of
depression, anxiety and other mental and
emotional disorders for members of the le-
gal community. This committee continues
to be of service to the New Mexico Judges
and Lawyers Assistance Program and is
a network of more than 30 New Mexico
judges, attorneys and law students.

N.M. Well-Being Committee
Well-Being Survey

The N.M. Well-Being Committee
invites members to complete its 2021
well-being survey. The survey is anony-
mous and the Committee will only gather
generalized information to assist in pur-
suing initiatives for the improvement of
the well-being of the legal community
and its members. The survey will be open
until Nov. 30. Visit https://survey.sbnm.
org/r/0LyaDI to take the survey.

UNM ScHooL ofF Law

Law Library Hours

Due to COVID-19, UNM School of
Law is currently closed to the general pub-
lic. The building remains open to students,
faculty and staff, and limited in-person
classes are in session. All other classes are
being taught remotely. The law library is
functioning under limited operations, and
the facility is closed to the general public
until further notice. Reference services
are available remotely Monday through
Friday, from 9 a.m.-6 p.m. via email at
UNMLawLibref@gmail.com or voice-
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mail at 505-277-0935. The Law Library's
document delivery policy requires specific
citation or document titles. Please visit
our Library Guide outlining our Limited
Operation Policies at: https://libguides.law.
unm.edu/limitedops.

Women's Law Caucus
Nominations For The Annual

Justice Mary Walters Award

The Women’s Law Caucus organizes
and hosts the annual Justice Mary Walters
Award and Dinner. This award honors
the pioneering spirit and legacy of Justice
Mary Walters, the first female Justice
of the New Mexico Supreme Court, by
recognizing two women who represent
Justice Walter’s constant courage, strong
ethics, leadership, and mentorship in
the legal field. The Women's Law Caucus
invities nominations. Submit the name of
the nominee, a small blurb about why they
should win the award, and a suggestion
for who would introduce them if they
win. Send nominations to johnstone@law.
unm.eduby Feb. 28, 2022. The Justice Mary
Walters Dinner and Award will be held on
the evening of April 22, 2022."

OTHER NEws
Gene Franchini N.M. High
School Mock Trial
Competition
Judge Registration is Open

Mock trial is an innovative, hands-on
experience in the law for high school stu-
dents of all ages and abilities. Every year,
hundreds of New Mexico teenagers and
their teacher advisors and attorney coaches
spend the better part of the school year
researching, studying, and preparing a hy-
pothetical courtroom trial involving issues
that are important and interesting to young
people. To register to judge, visit https://
registration.civicvalues.org/mock-trial/
registration/judge-volunteer-registration.
The competition is scheduled to be in
person, but will be online if necessary. The
qualifier tournament will be Feb. 18-19,
2022, in Albuquerque and Las Cruces and
the state final competition will be March
11-12, 2022. For more information, con-
tact Kristen at the Center for Civic Values
at 505-764-9417 or Kristen@civicvalues.
org.

—Featured —

Member LR

(M) ciio

(lio’s groundbreaking suite combines le-
gal practice management software (Clio
Manage) with client intake and legal
CRM software (Clio Grow) to help legal
professionals run their practices more
successfully. Use Clio for client intake,
case management, document manage-
ment, time tracking, invoicing and
online payments and a whole lot more.
(lio also provides industry-leading
security, 24 hours a day, 5 days a week
customer support and more than 200+
integrations with legal professionals’
favorite apps and platforms, including
Fastcase, Dropbox, Quickbooks and
Google apps. Clio is the legal technology
solution approved by the State Bar of
New Mexico. Members of SBNM receive
a 10 percent discount on Clio products.
Learn more at landing.clio.com/
nmbar.
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The New Mexico Well-Being Committee,
2021 and Beyond

Commissioners established the New Mexico Well-Being

Committee. The name says it all! Unsurprisingly the
New Mexico Well-Being Committee, which consists of
key stakeholders from the legal community, is focused on
well-being in the legal community. This includes mental,
emotional, physical, and spiritual health, and struggles.
In 2021, the Committee worked on several important
initiatives including: (1) the launch of the Committee’s
“What a Healthy Lawyer Looks Like” campaign, a monthly
series of articles and podcasts devoted to well-being topics;
(2) avirtual 5K in partnership with the State Bar of New
Mexico Young Lawyers Division; (3) a CLE Well Talks
event featuring national speakers elaborating on different
aspects of well-being in New Mexico and in the Nation;
(4) the addition of important online resources for those
members of the legal community seeking more well-being
information or support; (5) supported the presentation
by Cory Muscara, a featured speaker at the 2021 State
Bar Annual Meeting and Member Appreciation Day, on
meditation, working with discomfort, and demystifying
intuition; (6) the creation and distribution of a well-being
survey for members of the legal community; and (7)
launched the first Judicial Wellness Program that focuses on
the health and well-being of all of New Mexico’s judges.

In 2020, the State Bar of New Mexico Board of Bar

In this last year, through the Committee’s work and the
generous contributions of many volunteers from the

legal community’, we learned about the benefits and
challenges of practicing law using virtual platforms, the
physical, emotional, and mental toll of incivility and
unprofessionalism, and how lawyers and judges are at risk
of something known as “compassion fatigue” or “secondary
trauma” resulting from working in a profession where they
are called upon to witness and address others’ traumatic life
events. We also learned about the benefits of sleep, exercise,
connection, and hobbies. We talked about the importance
of self-care, setting boundaries, and committing to taking
time for ourselves away from work and technology to
refresh and recharge. We explored how fear plays a role in
our decisions and received tips on how to manage that fear.
We explored the importance of seeking help, the stigma
that often prevents us from doing so, and ways to overcome
that stigma. And we heard and read about the illusive
concept of happiness, including what it means to be happy,
or at least “sort of happy” in law school. If you missed any
of the podcasts over this past year, you can find them at

https://www.sbnm.org/Leadership/Committees/NM-Well-
Being-Committee/Legal-Well-Being-In-Action-Podcast/
Episode-Library. You can find the related articles at https://
www.sbnm.org/Leadership/Committees/NM-Well-Being-

Committee/What-a-Healthy-Lawyer-Looks-Like. The
Committee encourages you to listen to/read any or all.

®.
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The NM Judicial
Wellness Program
was born out

of a judicial
subcommittee made
up of representatives
from the following
organizations: judges
at different levels

of the judiciary, the
Judicial Education
Center, Administrative Office of the Courts, the New
Mexico Judges and Lawyers Assistance Program, and

the Judicial Standards Committee. The goal is focusing

on creating and/or increasing the level of well-being
awareness, education, resources and services for NM
judges. A three phased plan was put in place that identified
the following areas to create or expand: (1) monthly

JWell Now e-blasts; (2) Judicial Roundtables; (3) mental
health first aid training; (4) mentoring; (5) coaching; (6)

a confidential resource for struggling judges; and (7) a
concierge counseling service. A full time employee has
recently been hired to lead these state efforts and connect
with the national judicial well-being movement. Judges can
look forward to much more well-being education, services
and resources in the year 2022 and beyond.

As you can see, the past year has focused on well-being at
the individual lawyer or individual judge level. But as the
Committee has maintained from its inception, it’s time for
a culture change in the entire legal community, and there is
still much work to be done to accomplish that goal. So, for
2022, the Committee will launch its “What a Healthy Legal
Community Looks Like” campaign. Look for podcasts

and related articles on what law firms, state agencies, small
and solo practitioners, and the Law School are or can be
doing to create an atmosphere of well-being. Expect robust
continuing education centered on well-being in the legal
community. And, of course, the Committee will follow-

up on what it learns from the well-being survey sent out

in early November, 2021 and implement education and
programs to address identified needs.

Protecting the integrity of the legal community;
eliminating harm to clients brought on by their lawyer;
being courteous, professional and respectful to colleagues
and staft; and striving to put forward the best version of
ourselves as a legal representative and human being is

our duty and responsibility. Well-being education and
efforts only succeed if the intended audience is open to the
information, becomes curious about how they can do and
be better, and makes a conscious effort toward changing
maladaptive behaviors. We invite and challenge each legal
professional to be the change you want to see in the world.
Or, to put it another way, remember the golden rule — Treat
yourself and others as you would want somebody to treat

“ it’s time for @ culture chan;lgeﬂtzzre
th;'entire legal co

;s still much wo
accomplish t

your most cherished
loved one.

mmuﬂityr an
rk to be done to

If you want more
’ information,
please visit https://
www.sbnm.org/

Leadership/Committees/

NM-Well-Being-Committee/ What-a-Healthy-
Lawyer-Looks-Like. If you want to get involved or have

questions, email us at well@sbnm.org. Regardless, we hope
that each of you will join us in a commitment to well-being
individually and as a community.

Endnotes

! In no particular order, the NM Well-Being Committee
would especially like to thank the following persons for
their time, insight and willingness to write articles and/or
participate in Committee podcasts, and for their assistance
in spreading the word about the importance of well-being:
Annie Swift; Dr. Katie Young, PhD, ].D; Denise Torres;
Caitlin Dillon; William Slease; Sarah Armstrong; Rebecca
Kitson; Pamela Moore; Briggs Cheney; Dr. Rex Swanda; Dr.
Evelyn Sandeen; Richard Cravens; Sean Fitzpatrick; Justice
Edward L. Chavez (ret); Justice Barbara Vigil (ret); Judge
Josh Allison, Judge Henry Alaniz, Judge Sandra Engel;
Judge Abigail Aragon; Norm Gagne; Beth Gillia; Scott
Patterson; Lynette Paulman-Rodriguez; Laura Bassein;
and Judi Olean.

Authors:

WILLIAM D. SLEASE is the Professional Development
Program Director for the State Bar of New Mexico. In
addition to his duties at the State Bat, he serves as an
adjunct professor atthe University of New Mexico School of
Law where he teaches Ethics, 1L Lab, and serves as a practice
skills evaluator for the evidence-trial practice skills course.
He formerly served as the Chief Disciplinary Counsel for the
New Mexico Supreme Court Disciplinary Board.

PAMELA MOORE, MA, LPCG, is the Director of the
State Bar of New Mexico’s Judges and Lawyers Assistance
Program (NMJLAP), and a member of the NM Well-Being
Committee.
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State Bar o

New Mexico
Est. 1886

New Rules Regarding Attorney
Licensing and MCLE Compliance

Changes have been made to rules regarding attorney licensing
and MCLE compliance. These changes streamline the deadline
and fee structure. The changes are outlined in NMSC Order No. 21-
8300-30. Learn more at www.sbnm.org/compliance

Benefits of the new rules
v Unifies both licensing renewal and MCLE compliance into a
single set of deadlines and fees

v Members now have 30 extra days to complete MCLE compliance
v  The maximum late penalty is now $275

v Members may now roll over up to 4 hours of self-study into the
next compliance period

All aspects of your License Renewal must be complete by Feb. 1, 2022,
to avoid late penalties:

v’ Licensing forms and certifications

v Licensing fees

v Minimum Continuing Legal Education requirements

TIMELINE
v Feb. 1, 2022

e 2021 MCLE credits must have been completed (members and course providers have 30
days to check their transcripts for errors and file credits)
¢ 2022 license renewal must have been completed

v Feb. 2, 2022

e Any aspect of non-compliance will incur a $275 late penalty

e Members and course providers have 30 days to file credits for courses taken at the end of
the compliance period.

 After paying the $275 late penalty, members will have an additional 90 days to complete
compliance

v’ March 1, 2022

e Members and course providers must have filed any outstanding credits for the 2021
compliance period
e Members must have reported any errors in their transcripts to the State Bar
« It is the member's responsibility to check his/her transcript to ensure accuracy. Rule 18-
301(B) NMRA
v May 1, 2022

* Any uncompleted aspect of compliance will cause the member to be reported to the
Supreme Court for non-compliance and possible suspension of the member’s license

To complete license renewal and MCLE compliance, visit www.sbnm.org/mydashboard.

For questions about licensing and MCLE compliance, email mcle@sbnm.org or call 505-797-6054.
For technical assistance accessing your account, email techsupport@sbnm.org or call 505-797-6018.
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@ State Bar »

New Mexico
N Est. 1886

License Renewal and MCLE Compliance

State Bar of New Mexico licensing certifications
and fees and Minimum Continuing Legal Education
requirements are due Feb. 1, 2022°

v 2022 Licensing certifications and fees
v/ 2021 MCLE requirements

“The Supreme Court of New Mexico recently revised the rules relating to attorney
licensing and MCLE rules (see NMSC Order No. 21-8300-030).

To complete annual licensing and MCLE requirements, visit www.sbnm.org

and click in the top right corner.

For questions, email mcle@sbnm.org.

Feeling overwhelmed about the coronavirus? We can help!
FREE SERVICE FOR MEMBERS!

Employee Assistance Program

Get help and support for yourself, your family and your employees.
FREE service offered by NMJLAP.

/ State Bar of New Mexico ~ Services include up to four FREE counseling sessions/
Judges and Lawyers issue/year for ANY mental health, addiction, relationship
~— Assistance Program conflict, anxiety and/or depression issue. Counseling
sessions are with a professionally licensed therapist. Other

W/DJ The FREE services include management consultation, stress
{3 = . management education, critical incident stress debriefing,
> Solutions . . .
C 7 Grou video counseling, and 24X7 call center. Providers are
o P located throughout the state.

To access this service call 855-231-7737 and identify with NMJLAP. All calls are CONFIDENTIAL.

Brought to you by the New Mexico Judges and Lawyers Assistance Program
www.sbnm.org
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Legal Education

December
8 Ethics of Social Media Research 10 REPLAY: NM Paid Sick Leave and
1.5 EP Workplace Privacy Issues (2021)
Live Webinar 1.0G
Center for Legal Education of NMSBF Live Webinar
www.sbnm.org Center for Legal Education of NMSBF
www.sbnm.org
9 Drafting Property Management
Agreements 13 Basics of Trust Accounting: How to
1.0G Comply with Disciplinary Board
Teleseminar Rule 17-204
Center for Legal Education of NMSBF 1.0 EP
www.sbnm.org Live Webinar
Center for Legal Education of NMSBF
9 OneDrive: How Do I Use It www.sbnm.org
1.0 EP
Live Webinar 14 Gain the Edge! Negotiation
Center for Legal Education of NMSBF Strategies for Lawyers
www.sbnm.org 5.0G, 1.OEP
Live Webinar
9 2nd Annual Women in Law Center for Legal Education of NMSBF
Conference www.sbnm.org
3.0G,1.0EP
Live Webinar 15 Legal Malpractice Insurance and
Center for Legal Education of NMSBF Claims Avoidance 101
www.sbnm.org 1.0 EP
Live Webinar
10 Ethics & Artificial Intelligence: Center for Legal Education of NMSBF
What Lawyers Should Know www.sbnm.org
1.0 EP
Teleseminar 16  Letters of Intent in Real Estate
Center for Legal Education of NMSBF Transactions
www.sbnm.org 1.0G
Teleseminar
10 REPLAY: Medical Aid in Dying: Center for Legal Education of NMSBF
The Elizabeth Whitefield End-of- www.sbnm.org
Life Options Act (2021)
1.5 EP 17  Trust & Estate Planning for Client
Live Webinar Privacy in a Public World
Center for Legal Education of NMSBF 1.0G
www.sbnm.org Teleseminar
Center for Legal Education of NMSBF
10 REPLAY: Helping Business Owners www.sbnm.org
and Employers Navigate COVID-19
Restrictions (2021) 17 Flashes of Brilliance: Putting the

1.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Power Back in PowerPoint

1.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

18

20

21

21

22

27

27

2021 Elder Law Institute
55G,1.0EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Ethics and Conflicts with Clients,
Part 1

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.sbnm.org

Ethics and Conflicts with Clients,
Part 2

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.sbnm.org

Spinning Plates: Task Management
for Lawyers

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Talking About Wealth Transfer
Plans: Practical Strategies to Avoid
Disputes Among Beneficiaries

1.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

REPLAY: Minimizing Cultural
Errors in Professional Practice
(2020)

1.5 EP

Live Replay Webinar

Center for Legal Education of NMSBF
www.sbnm.org

REPLAY: Minimizing Cultural
Errors in Professional Practice
(2020)

1.5 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

course type, course provider and registration instructions.

Listings in the Bar Bulletin Legal Education Calendar are derived from course provider submissions and from New Mexico Minimum Continuing Legal Education.
All MCLE approved continuing legal education courses can be listed free of charge. Send submissions to notices@sbnm.org. Include course title, credits, location/

12 Bar Bulletin - December 8, 2021 - Volume 60, No. 23



http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
mailto:notices@sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org
http://www.sbnm.org

Legal Education

www.sbnm.org

December

28 Ethics Lessons from a Jersey Guy
with Stuart Teicher
0.5G,2.5EP

Live Webinar
Center for Legal Education of NMSBF
www.sbnm.org

28 Ethical Issues Representing a Band:
Using the Beatles
1.0 EP
Live Webinar
Center for Legal Education of NMSBF
www.sbnm.org

28 An Afternoon of Legal Writing with
Stuart Teicher
30G
Live Webinar
Center for Legal Education of NMSBF
www.sbnm.org

28 Ethics Lessons from a Jersey Guy
0.5G,2.5EP
In Person and Live Webinar
Center for Legal Education of NMSBF
www.sbnm.org

January 2022

13 Deal or No Deal: Ethics on Trial
1.0 EP
Live Webinar
Center for Legal Education of NMSBF
www.sbnm.org

14 Practical and Budget-Friendly
Cybersecurity for Lawyers
1.0 EP
Live Webinar
Center for Legal Education of NMSBF
www.sbnm.org

28

29

29

19

An Afternoon of Legal Writing with 29
Stuart Teicher

30G

In Person and Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Ethics Update, Part 1

1.0 EP 30
Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Ethics Update, Part 2

1.0 EP

Live Webinar 31
Center for Legal Education of NMSBF
www.sbnm.org

Marketing Ethics 101

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Using Free Public Records and 21
Publicly Available Information for
Investigative Research

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

REPLAY: Revealing Unconscious
Prejudice: How You Can Benefit
(2020)

2.0EP

Live Replay Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Ethics in Civil Litigation
Update, Part 1

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Ethics in Civil Litigation
Update, Part 2

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Digital Signatures

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org
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Ethics Advisory Opinion

From the State Bar of New Mexico's Ethics Advisory Committee

FORMAL OPINION: 2021- 001
TOPIC: Fee Splitting when one lawyer provides no services

RULES IMPLICATED: Rules 16-100, 16-101, 16-103, 16-104,
16-105 and 16-702 NMRA (2021).

DATE ISSUED: November 15, 2021

DISCLAIMER FOR FORMAL OPINIONS: The Ethics Advi-
sory Committee of the State Bar of New Mexico (“Committee”) is
constituted for the purpose of advising lawyers on the application
of the New Mexico Rules of Professional Conduct in effect at the
time the opinion is issued (“Rules”). One way in which the Com-
mittee attempts to advise lawyers is through “formal opinions,”
which are published. In issuing formal opinions, the conclusions
are based upon any facts that are referenced in the opinion.
Lawyers are cautioned that should the Rules subsequently be
revised, or different facts be presented, a different conclusion
may be appropriate. The Committee does not opine on matters
of substantive law although concerns regarding substantive law
are sometimes raised in the opinions. The Committee’s opinions
are advisory only, and are not binding on the inquiring lawyer,
the disciplinary board, or any tribunal. The statements expressed
in this opinion are the consensus of the Committee members
who considered the question presented, based upon the Rules
in effect on the date issued.

QUESTIONS PRESENTED:
1. May a lawyer split a fee with counsel who, other than signing
up the client, does no work in and assumes no responsibility
for the matter?
2. Under what circumstances may lawyers who are not in the
same firm split a fee?

SUMMARY ANSWERS:
1. No.
2. A fee may only be split between lawyers not in the same
firm if each of the conditions of Rule 16-105(F) are met.

ANALYSIS:

Referral Fees Generally Prohibited.

In New Mexico, the Rules generally prohibit a lawyer from mak-
ing the payment of a fee or “anything of value” to a person who
has recommended the lawyer’s services. Rule 16-702(B) NMRA
(2021). There are only four enumerated and specific exceptions
to this prohibition:

(1) A lawyer may pay the reasonable costs of advertisements
or communications through written, recorded or electronic
communication, including public media;

(2) A lawyer may pay the usual charges of a legal service plan’
or not-for profit or qualified lawyer referral service?

(3) A lawyer may purchase a law practice in accordance with
Rule 16-117 NMRA (2021); and

(4) A lawyer may refer clients to another lawyer or non-lawyer

professional pursuant to a reciprocal referral agreement so
long as the agreement is not exclusive and the client is in-
formed of the nature and existence of the agreement.

Id. Any payment for referral (i.e., referral fee) that does not
squarely fall within one of these exceptions is an impermissible
referral fee prohibited by the Rules. For purposes of this opinion,
the Committee assumes that the lawyer who signed up the client
does not fall within any of the four exceptions, and therefore no
referral fee or payment for referral is permissible.

Fee Splitting Permitted Under Certain Conditions.

The Rules do allow fee splitting, or a division of a fee, between
lawyers who do not practice in the same firm but only under
certain circumstances. The primary Rule applicable to this issue
is Rule 16-105(F), which provides:

(F) Fee Splitting. A division of a fee between lawyers who are
not in the same firm may be made only if:
(1) the division is in proportion to the services per-
formed by each lawyer or each lawyer assumes joint
responsibility for the representation;
(2) the client agrees to the arrangement, including the
share each lawyer will receive, and the agreement is
confirmed in writing; and
(3) the total fee is reasonable.

(Emphasis added).

The [Code of Professional Conduct] Committee Commentary
(“Commentary”) to this Rule recognizes that “A division of fee
facilitates association of more than one lawyer in a matter in
which neither alone could serve the client as well” Rule 16-105
NMRA (2021), cmt. [8]. In this Committee’s view, such an ar-
rangement could be appropriate based upon combined ability
to timely and competently represent the client.

A. Proportion of Services or Joint Responsibility.

The first prong of Rule 16-105(F), i.e., a division of fees may
be permitted “in proportion to the services performed by each
lawyer” or “each lawyer assumes joint responsibility for the
representation” A division “in proportion to the services per-
formed” is not further explained in the rule or the commentary.
In the Committee’s view, such a division might be based upon
the respective time spent on the matter by each attorney, or the
application of both time and value provided by each lawyer. By
example, if one lawyer is providing very generalized legal service
while another is providing very specialized legal service, a reason-
able adjustment by which the lawyer providing very specialized
legal service is compensated more than the lawyer providing
more generalized service is likely not prohibited by the Rule.

Lawyers may also split a fee, not based upon the proportion of
services provided, so long as each lawyer assumes joint respon-
sibility for representation. While the Rules do not define “joint
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responsibility,” the Commentary advises that “joint responsibility
... entails financial and ethical responsibility for the representa-
tion as if the lawyers were associated in a partnership” (Emphasis
added). Rule 16-106 NMRA (2021), cmt. [8]. Existing New
Mexico case law does not expound on the meaning of the term
as used in this Commentary. However, New Mexico partnership
statutes provide: “Except as otherwise provided in Subsections
(b) and (c) of this section, all partners are liable jointly and
severally for all obligations of the partnership unless otherwise
agreed by the claimant or provided by law.” §54-1A-306 NMSA
1978. Some other ethics committees have opined that “joint
responsibility” under similarly worded rules would include joint
responsibility for legal malpractice. See, e.g., New York State Bar
Ass'n Ethics Op. 1201 (2020). The Committee does not opine
on substantive law issues. However, lawyers utilizing the “joint
responsibility” option would be wise to consider the substantive
law issues surrounding such a relationship, including partnership
law and resulting liabilities. Certainly, at a minimum, a lawyer
contemplating a relationship that would be allowed under Rule
16-105(F) should consider the competency of the other lawyer
in regard to the representation at hand. See, Rule 16-101 NMRA
(2021).

Regardless of whether a matter involves proportionate split-
ting of a fee or a split based on joint responsibility, in any joint
representation matter, it is important for all lawyers involved
to recognize that the duties to a client as set forth generally in
the Rules, as well as in substantive law, apply to each lawyer.
By example, responsibilities related to competence, allocation
of authority between lawyer and client, diligence, communica-
tion, fees, confidentiality, etc., apply to each lawyer engaged in a
joint representation. See, e.g., Rules 16-101 through 16-106. This
includes certain specific obligations, such as the disclosure of
professional liability insurance requirement of Rule 16-104(C),
which applies to each lawyer, and each lawyer must make the
disclosure and obtain an acknowledgement from the client if
the requisite level of professional liability insurance coverage is
not held by the lawyer.

B. Client Agreement.

Any fee splitting arrangement requires that the “client agrees to
the arrangement, including the share each lawyer will receive”
Rule 16-105(F)(2) NMRA (2021). The client’s agreement must
be confirmed in writing. Lawyers are obligated to “explain a
matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.” Rule
16-104(B) NMRA (2021). Either or both lawyers involved should
encourage the client to ask any and all questions the client may
have regarding the arrangement and then provide the client with
candid responses. In the Committee’s view, this requires the ar-
rangement to be set forth in writing for the client’s review and,
at the very least, the writing must confirm the client’s agreement.

C. Fee Must be Reasonable.

Lastly, the final requirement of Rule 16-105(F) is the total fee
charged to the client be reasonable. This triggers consideration

of Rule 16-105(A) which prohibits a lawyer from “mak[ing] an
arrangement for, charg[ing] or collect[ing] an unreasonable fee
or an unreasonable amount for expenses” The Commentary
states that the fees must be “reasonable under the circumstances.”
Cmt. [1]. A non-exclusive list of considerations is provided in
Rule 16-105(A):

(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform the
legal service properly;
(2) thelikelihood, if apparent to the client, that the acceptance
of the particular employment will preclude other employment
by the lawyer;
(3) the fee customarily charged in the locality for similar legal
services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the cir-
cumstances;
(6) the nature and length of the professional relationship with
the client;
(7) the experience, reputation, and ability of the lawyer or
lawyers performing the services; and
(8) whether the fee is fixed or contingent.
These factors “are not exclusive ... nor will each factor be relevant
in each instance” Cmt. [1]. Thus, the reasonableness of a fee in
cases involving fee splitting will be based upon the facts and cir-
cumstances of the specific representation, as is true for all cases.

CONCLUSION:

Fee splitting where one of the lawyers brings the client to the
matter but neither provides any service to the client nor assumes
joint responsibility for the representation is prohibited under
New Mexico’s Rules. Such an arrangement would amount to an
impermissible referral fee.

Any matter in which a fee is split between lawyers not in the
same firm must satisfy three requirements:

1. Either:

a. The division is in proportion to the services per-
formed by each lawyer; or

b. Each lawyer assumes joint responsibility (ethical and
financial) for the representation as if the lawyers were
in a partnership regarding the matter;

2. The client must agree to the arrangement, including the
share each lawyer will receive, with the client’s agreement
confirmed in writing; and

3. The total fee must be reasonable.

Endnotes

'A “legal service plan” is a “prepaid or group legal service plant
or a similar delivery system that assists people who seek to se-
cure legal representation.” Rule 16-702 NMRA (2021), cmt. [6].
?A “qualified lawyer referral service” is defined as a lawyer refer-
ral service that has been approved by an appropriate regulatory
authority. Rule 16-702(B)(2).
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

CLERK’S CERTIFICATE OF
LIMITED ADMISSION

On October 5, 2021

Arif Abrar

Office of the Third Judicial
District Attorney

845 N. Motel Blvd., 2nd Floor,
Suite D

Las Cruces, NM 88007
575-524-6370
aabrar@da.state.nm.us

On October 5, 2021
Sophia A. Arrighi

Law Offices of the Public
Defender

800 Pile Street, Suite A
Clovis, NM 88101
575-219-6323
sophia.arrighi@lopdnm.us

On October 15, 2021
Albert C.S. Chang

City of Albuquerque Legal
Department

P.O. Box 2248

One Civic Plaza, N.W.
(87102)

Albuquerque, NM 87103
505-768-4500
achang@cabq.gov

On October 5, 2021
Catherine Cochrane

New Mexico Legal Aid, Inc.
301 W. College Avenue
Suite 10

Silver City, NM 88061
575-388-0091
575-227-8712 (fax)
catherinec@nmlegalaid.org

On November 1, 2021
Alexander Colbert-Taylor
Senior Citizens’ Law Office
4317 Lead Avenue, S.E.
Suite A

Albuquerque, NM 87108
505-265-2300
505-265-3600 (fax)
acolbert-taylor@sclonm.org

Jennifer L. Scott, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

On October 5, 2021
Jacqueline Cope

Law Offices of the Public
Defender

206 Sudderth Drive
Ruidoso, NM 88345
575-257-3233
jacqueline.cope@lopdnm.us

On November 1, 2021
Lawrence M. Hansen
Office of the Second Judicial
District Attorney

520 Lomas Blvd., N.W.
Albuquerque, NM 87102
505-222-1099
lawrence.hansen@da2nd.
state.nm.us

On October 18, 2021
Samuel Jeremiah Ottley III
N.M. Children, Youth and
Families Department

901 De Baca Street
Carlsbad, NM 88220
575-887-3576
samuel.ottley@state.nm.us

CLERK’S CERTIFICATE
OF ADMINISTRATIVE
SUSPENSION

Effective October 29, 2021
Ralph D. Dowden

1116 Axtell Street

Clovis, NM 88101
575-763-3632
texlawman9@gmail.com

CLERK’S CERTIFICATE
OF REINSTATEMENT TO
ACTIVE STATUS

Effective September 24, 2021
Ryan Barrett Kennedy

727-11 Cedar Hill Court, N.E.

Albuquerque, NM 87122
415-579-5520
ryanbkennedy@mac.com

Effective August 31, 2021
Joseph Little

10018 Erlitz Drive, N.W.
Albuquerque, NM 87114
505-908-8623
jdlittle01@msn.com

Effective October 6, 2021
Alonzo Maestas

6300 Riverside Plaza Lane,
N.W. Suite 100
Albuquerque, NM 87114
505-306-5303
alonzo.maestas.esq@gmail.
com

Effective October 6, 2021
Joshua Mann

3012 Don Quixote Drive,
N.W.

Albuquerque, NM 87104
505-999-8788
joshandsabrina@msn.com

CLERK’S CERTIFICATE OF
ADMISSION

On September 28, 2021
Michael Justin Abraham
Law Offices of the Public
Defender

285 Boardman Drive, Suite B
Gallup, NM 87301
505-726-4534 Ext. 11302
michael.abraham@lopdnm.us

Felisha Adams

P.O. Box 926
Jamestown, NM 87347
619-251-1415
fadams@iamthebiz.com

Julia M. Adams

Law Offices of the Public
Defender

505 Marquette Avenue, N.W.,,
Suite 120

Albuquerque, NM 87102
505-835-2235
julia.adams@lopdnm.us

Jason David Aldridge
Zinda Law Group, PLLC
8834 N. Capital of Texas
Hwy., Suite 304

Austin, TX 78759
512-246-2224
512-580-4252 (fax)
jason@zindalaw.com

Rebecca H. Alvarez

Ray Pefia McChristian, PC
5822 Cromo Drive

El Paso, TX 79912
915-832-7228
915-832-7333 (fax)
ralvarez@raylaw.com

Rudy Alexander Anaya
Navajo Department of Justice
P.O. Box 520

Window Rock, AZ 86515
505-373-5208
rudy.anaya@outlook.com

Isela Anchondo

Flores, Tawney & Acosta, P.C.
1121 Fourth Street, N.-W.,
Suite 1-C

Albuquerque, NM 87102
505-300-1000
ianchondo@ftalawfirm.com

Jeremy Drayton Angenend
Hinkle Shanor LLP

P.O. Box 10

400 N. Pennsylvania Avenue,
Suite 700 (88201)

Roswell, NM 88202
575-622-6510
jangenend@hinklelawfirm.
com

Alexandra Kaitlyn Aparicio
1853 Mann Street, Unit 4
Santa Fe, NM 87505
203-219-8130

akapariciol 8@gmail.com

Joy Akayla Key-Shawna
Applewhite

Law Offices of the Public
Defender

419 W. Cain Street

Hobbs, NM 88240
575-263-2272
joy.applewhite@lopdnm.us

Matthew J. Armijo
Montgomery & Andrews, P.A.
P.O. Box 2307

Santa Fe, NM 87504
505-982-3873

505-982-4289 (fax)
marmijo@montand.com
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Clerk’s Certificates

Celina Christine Baca
Supreme Court of New
Mexico

P.O. Box 848

237 Don Gaspar Avenue
(87501)

Santa Fe, NM 87504
505-827-4860
supccb@nmcourts.gov

Nicholas A. Blodgett
Fisher & Suhr

1125 17th Street, Suite 710
Denver, CO 80202
303-436-1224
nblodgett@fishersuhr.com

Ishmael Bonsu Boateng
IBB Law Office

3671 W. 1650 N.

Lehi, UT 84043
908-290-4681

ishmaelboateng24.law@gmail.

com

Matthew Wayne Eugene
Bradley

The Law Office of Matthew
Bradley, LLC

3801 E. Florida Avenue

Suite 400

Denver, CO 80210
720-689-3567

720-727-9341 (fax)
mbradley@mb-colorado.com

Razvan Breban

32 Dennison Street, Apt. 4
Boston, MA 02119
203-400-0293
razvanbreban@gmail.com

Jonathan Scott Brown
801 E. 38th Street
Silver City, NM 88061
928-651-6154
jonosb12@gmail.com

Tyler S. Brown

Crowell & Moring LLP
1001 Pennsylvania Avenue,
N.W.

Washington, DC 20004
202-654-6702
tybrown@crowell.com

Timothy A. Bullock
Bullock Law L.L.C.

50 Lantana Street
White Rock, NM 87547
303-552-7099
bullocklaw@gmail.com

Kristen J. Burby
Montgomery & Andrews, PA.
P.O. Box 2307

325 Paseo de Peralta (87501)
Santa Fe, NM 87504
505-986-2614

505-982-4289 (fax)
kburby@montand.com

Yolanda Cristal Carapia
De Castroverde Law Group
5556 Kentucky Derby Drive
Las Vegas, NV 89110
702-292-1219
yolandacarapia@yahoo.com

Katherine J. Carpenter

P.O. Box 779

Corrales, NM 87048
530-306-1405
katycarpenter27@gmail.com

Ashlee Nicole Carrasco

New Mexico Court of Appeals
2211 Tucker Avenue, N.E.
Albuquerque, NM 87106
505-767-6134
coaanc@nmcourts.gov

Astrid Carrete

Colorado Supreme Court
2 E. 14th Avenue

Denver, CO 80203
720-625-5150 Ext. 55424
acarrete2]l @law.du.edu

Courtney Dawn Casiano
Zelms Erlich & Mack LLP
4600 E. Washington Street,
Suite 300

Phoenix, AZ 85034
480-573-3844
ccasiano@zelmserlich.com

Jacques Henri Chouinard
New Mexico Court of Appeals
2211 Tucker Avenue, N.E.
Albuquerque, NM 87106
505-841-4611
coajhc@nmcourts.gov

Tessa L. Chrisman

Modrall, Sperling, Roehl,
Harris & Sisk, PA.

P.O.Box 2168

500 Fourth Street, N.W., Suite
1000 (87102)

Albuquerque, NM 87103
505-848-1800
tchrisman@modrall.com

Kaitlyn A. Cochran

Law Offices of the Public
Defender

800 Pile Street, Suite A
Clovis, NM 88101
575-219-6323 Ext. 11115
kaitlyn.cochran@lopdnm.us

Julia Ashley Cummings
Krehbiel & Barnett, P.C.
6330 Riverside Plaza Lane,
N.W,, Suite 205
Albuquerque, NM 87120
505-858-3400
acummings@lady-justice.us

Misty Lea Cunningham
Farmers Insurance

P.O. Box 258829
Oklahoma City, OK 73125
512-657-3881
misty.cunningham@
farmersinsurance.com

Amanda E. Cvinar

Sutin, Thayer & Browne, APC
P.O. Box 1945

6100 Uptown Blvd., N.E,,
Suite 400 (87110)
Albuquerque, NM 87103
505-883-2500
aec@sutinfirm.com

Jenna Dakroub

Price Law Group, APC
8245 N. 85th Way
Scottsdale, AZ 85258
818-600-5513
818-600-5413 (fax)
jenna@pricelawgroup.com

Tony D. Dalton

2424 Louisiana Blvd., N.E.,
Suite 200

Albuquerque, NM 87110
505-872-0505
tdalton@pbwslaw.com

Royce Andrew Deller
Supreme Court of New
Mexico

P.O. Box 848

237 Don Gaspar Avenue
(87501)

Santa Fe, NM 87504
505-827-4860
suprad@nmcourts.gov

Arianne E. DePauli

307 S. Fourth Street, Suite B
Gallup, NM 87301
505-585-2206
adepaulilaw@gmail.com

http://nmsupremecourt.nmcourts.gov

Dominique DiNallo
Fortner & Beckstead, LLC
P.O. Box 1960

Farmington, NM 87499
505-326-1817

505-326-1905 (fax)
dominique@fortnerlaw.com

Bryce Dorato

1524 Las Lomas Road, N.E.
Albuquerque, NM 87106
505-440-3733
dorato.bryce@gmail.com

John Andrew Dragovits
12200 Academy Road, N.E.
#636

Albuquerque, NM 87111
214-558-0622
dragovits@gmail.com

Taylor Katherine Duffney
Briones Business Law
Consulting PC

1121 Fourth Street, N.W.,
Suite 1B

Albuquerque, NM 87102
505-246-0120

505-246-0121 (fax)
td@brionesbusinesslaw.com

Emma C. Easom
Supreme Court of New
Mexico

P.O. Box 848

237 Don Gaspar Avenue
(87501)

Santa Fe, NM 87504
505-827-4860
supece@nmcourts.gov

Kateri Eisenberg
Supreme Court of New
Mexico

P.O. Box 848

237 Don Gaspar Avenue
(87501)

Santa Fe, NM 87504
505-827-4860
supkhe@nmcourts.gov

Michael P. Estivo

Bull Attorneys, P.A.

10111 E. 21st Street N., Suite
204

Wichita, KS 67206
316-684-4400

316-684-4405 (fax)
michael@bullattorneys.com
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Clerk’s Certificates

Quincy Hope Ferrill
Law Offices of the Public
Defender

419 W. Cain Street
Hobbs, NM 88240
575-263-2272
quincy.ferrill@lopdnm.us

DeLorean Lloyd Forbes
U.S. Navy JAG Corps
2795 Coventry Road
Las Cruces, NM 88011
361-816-3789
1f2944@gmail.com

Keane Frady

U.S. Marine Corps
P.O.Box 1514

Ruidoso, NM 88355
505-226-2654
fradykeane@gmail.com

Paige R. Gallegos
SaucedoChavez, P.C.

800 Lomas Blvd., N.W.
Suite 200

Albuquerque, NM 87102
505-338-3945
505-338-3950 (fax)
pgallegos@saucedochavez.
com

Clair L. Gardner

820 Adams Street, N.E.
Albuquerque, NM 87110
503-936-0518
clgardgal@gmail.com
Alexander Scott Gebert

Ziegler Gardner Bell, PLLC
901 Main Street, Suite 4960
Dallas, TX 75202
214-241-5808

469-901-5941 (fax)
agebert@zgblaw.com

Carlos Gomez Baca Jr.
Lovett Law Firm

619 Arizona Avenue

El Paso, TX 79902
915-757-9999
915-595-4166 (fax)

cgomezbacajr@lovettlawfirm.

com

Justin L. Greene

Sutin, Thayer & Brown, APC
P.O. Box 1945

6100 Uptown Blvd., N.E,,
Suite 400 (87110)
Albuquerque, NM 87103
505-883-2500
jog@sutinfirm.com

Jarrod Alec Greth

8401 Spain Road, N.E.
Unit 6A

Albuquerque, NM 87111
505-715-2446
jgreth89@gmail.com

Christopher M. Hall

N.M. Public Regulation
Commission

142 W. Palace Avenue

Santa Fe, NM 87501
505-469-3537
christopher.hall@state.nm.us

Alex Jordan Hamilton
U.S. Forest Service, Cibola
National Forest and
Grasslands

2113 Osuna Road, N.E.
Albuquerque, NM 87113
775-997-9006
ajhamilton13@gmail.com

Skyler Jean Handl

835 W. Warner Road, Suite
101, PMB #276

Gilbert, AZ 85233
480-376-6646
skylerjhandl@gmail.com

Frederick Michael Hart
Martinez, Hart, Sanchez &
Romero P.C.

1801 Rio Grande Blvd., N.W,,
Suite A

Albuquerque, NM 87104
505-321-2231
fredmichael@osolawfirm.com

Michael Sean Heard Snow
545 Minturn Court

Rio Rancho, NM 87124
202-929-9985
heardsnow.michael@gmail.
com

Margaret M. Hickey
Modrall, Sperling, Roehl,
Harris & Sisk, PA.

P.O. Box 2168

500 Fourth Street, N.-W.
Suite 1000 (87102)
Albuquerque, NM 87103
505-848-1800
mhickey@modrall.com

Vanessa Denise Hidalgo
Law Offices of the Public
Defender

505 Marquette Avenue, N.W.,,
Suite 120

Albuquerque, NM 87102
505-219-2871
vanessa.hidalgo@lopdnm.us

Daniel T. Higgins II
McCarthy & Holthus, LLP
6501 Eagle Rock Road, N.E.,
Suite A-3

Albuquerque, NM 87113
505-219-4900
dhiggins@meccarthyholthus.
com

Robyn M. Hill

P.O. Box 8845

Santa Fe, NM 87504
609-915-3117

rmhill law@gmail.com

Katherine Elizabeth
Holcomb

5800 Eubank Blvd., N.E.
#2827

Albuquerque, NM 87111
724-816-5081
kholcomb124@gmail.com

Joseph Mark Jerome Holvey
Frye & Kelly, P.C.

10400 Academy Road, N.E.,
Suite 300

Albuquerque, NM 87111
505-296-9400

505-296-9401 (fax)
jmh@fryelaw.us

Magella J. Honeyfield

321 Wilmington Circle
Clovis, NM 88101
575-707-0675
magellahoneyfield4@gmail.
com

Savannah Jane Hoover
Briones Business Law
Consulting PC

1121 Fourth Street, N.W.,,
Suite 1B

Albuquerque, NM 87102
505-246-0120
sh@brionesbusinesslaw.com

David Trevor Hughes

New Mexico Court of Appeals
2211 Tucker Avenue, N.E.
Albuquerque, NM 87106
505-841-4626
coadth@nmcourts.gov

http://nmsupremecourt.nmcourts.gov

Sarah K. Hyde

Peifer, Hanson, Mullins &
Baker PA.

P.O. Box 25245

20 First Plaza, N.W.,, Suite 725
(87102)

Albuquerque, NM 87125
505-247-4800

505-243-6458 (fax)
shyde@peiferlaw.com

Jessica Jazmin Insurriaga
Law Offices of the Public
Defender

505 S. Main Street, Suite 121
Las Cruces, NM 88001
575-541-3193 Ext. 10517
575-993-5083 (fax)
jessica.insurriaga@lopdnm.us

Justice Keith Irons

Office of the Second Judicial
District Attorney

520 Lomas Blvd., N.W.
Albuquerque, NM 87102
505-252-8915
justice.irons@da2nd.state.
nm.us

Esther C. Jamison

U.S. District Court, District of
New Mexico

333 Lomas Blvd., N.W.
Albuquerque, NM 87102
505-348-2877
esther_jamison@
nmd.uscourts.gov

Gary C. Johnson

Office of the Thirteenth
Judicial District Attorney
P.O. Box 1750

711 Camino Del Pueblo
Bernalillo, NM 87004
505-771-7461
gjohnson@da.state.nm.us

Kate E. Joiner

4129 Hannett Avenue, N.E.
Albuquerque, NM 87110
505-366-8909
kate.s.joiner@gmail.com

Brooke Jordy

Law Offices of the Public
Defender

505 Marquette Avenue, N.-W,,
Suite 120

Albuquerque, NM 87102
505-835-2219
brooke.jordy@lopdnm.us
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Clerk’s Certificates

Eulalia W. Kafari

P.O. Box 67724
Albuquerque, NM 87193
208-906-9560
eulkaf66@gmail.com

Ian Lee Keller

Michael Armstrong Law
Office, LLC

220 Adams Street, S.E.

Suite B

Albuquerque, NM 87108
505-890-9056
ikeller@michaelarmstronglaw.
com

Sidney A. Kelley

1809 California Street, N.E.
Albuquerque, NM 87110
714-296-9814
sidkelley4@gmail.com

Caitlyn Autumn Kelly
1207 Cedar Drive
Berthoud, CO 80513
610-496-9752
caiautkel@gmail.com

Dharma K. Khalsa
P.O. Box 970

Santa Cruz, NM 87567
505-470-4344
dharmal9k@gmail.com

Dana Gareth Kirk Jr.
Kirk Law Firm

440 Louisiana Street
Suite 2425

Houston, TX 77002
713-651-0050
713-651-0051 (fax)
gkirk@kirklawfirm.com

Luke K. Kittinger
Abadie & Schill PC
214 McKenzie Street
Santa Fe, NM 87501
970-385-4401
luke@abadieschill.com

Ambrose A. Kupfer

302 Montana Wells Road
Rio Rancho, NM 87124
505-730-2228
ambroseltd@gmail.com

Troy S. Lawton

Montgomery & Andrews, P.A.
P.O. Box 2307

325 Paseo de Peralta (87501)
Santa Fe, NM 87504
505-986-2662
tlawton@montand.com

Victoria K. LeBlanc-
Vialpando

Office of the Second Judicial
District Attorney

520 Lomas Blvd., N.W.
Albuquerque, NM 87102
505-595-4694
victoria.leblanc-via@da2nd.
State.nm.us

Isaac]. Lopez

Law Offices of Erika E.
Anderson

105 Bryn Mawr Drive, S.E.
Albuquerque, NM 87106
505-944-9039
isaac@eandersonlaw.com

Sean McKenzie

214 1/2 Sixth Street, S.W.
Albuquerque, NM 87102
505-870-2636
sean.mckenz@gmail.com

Sarah E. McLain

Aldridge, Hammar & Wexler,
PA.

1212 Pennsylvania Street,
N.E.

Albuquerque, NM 87110
505-266-8787

505-255-4029 (fax)
smclain@abqlawnm.com

Stephanie Anne Mendivil
Walsh Gallegos Trevino Kyle
& Robinson P.C.

500 Marquette Avenue, N.-W.,,
Suite 1310

Albuquerque, NM 87102
505-243-6864
smendivil@wabsa.com

William Leonard Mennucci
Thompson, Coe, Cousins &
Irons, LLP

701 Brazos Street, Suite 1500
Austin, TX 78701
512-762-8820

512-708-8777 (fax)
bmennucci@thompsoncoe.
com

Ariana G. Montez

1442 St. Francis Drive, Suite C
Santa Fe, NM 87505
505-670-6458
arianagabrie@gmail.com

Kori Nau

Supreme Court of New
Mexico

P.O. Box 848

237 Don Gaspar Avenue
(87501)

Santa Fe, NM 87504
505-827-4860
supkmn@nmcourts.gov

Lydia N. Ninham

915 Kipuka Drive, N.-W.
Albuquerque, NM 87120
612-735-4757
lydia.ninham@gmail.com

Emily C. Nitschke

Law Offices of Lynda Latta,
LLC

715 Tijeras Avenue, N.W.
Albuquerque, NM 87102
505-842-5924
505-242-3125 (fax)
emilynitschke@lyndalatta.
com

Taylor Diana Noya
Enlace Comunitario

P.O. Box 8919

2425 Alamo Avenue, S.E.
(87106)

Albuquerque, NM 87198
505-246-8972 Ext. 33
tnoya@enlacenm.org

Matthew A. Nykiel
WildEarth Guardians

3798 Marshall Street, Suite 8
Wheat Ridge, CO 80033
303-501-5763
mnykiel@wildearthguardians.
org

Morgan Elizabeth O’Grady
P.O. Box 403

Tesuque, NM 87574
703-973-2585

ogrady. morgan@gmail.com

John Lawrence Oliver III
Quintairos, Prieto, Wood &
Boyer, P.A.

1700 Pacific Avenue

Suite 4545

Dallas, TX 75218
214-754-8755
214-754-8744 (fax)
jack.oliver@gpwblaw.com

http://nmsupremecourt.nmcourts.gov

Colin C. O’Neil

Law Offices of the Public
Defender

505 Marquette Avenue, N.W,,
Suite 120

Albuquerque, NM 87102
505-835-2242
colin.oneil@lopdnm.us

Cole Anthony Patterson
2429 London Drive

Plano, TX 75025
972-567-2588
coleanthonypatterson@gmail.
com

Samin Peirovi

1245 13th Street, N.W.
Apt. 901

Washington, DC 20005
907-723-7736
samin.peirovi@gmail.com

Hope Pendleton

Butt, Thornton & Baehr, P.C.
P.O. Box 3170

4101 Indian School Road,
N.E,, Suite 300S (87110)
Albuquerque, NM 87190
505-884-0777

505-889-8870 (fax)
hpendleton@btblaw.com

Connor Jonathon Pestovich
3222 N. Richardson Avenue
Roswell, NM 88201
509-438-0311
connor.pestovich@gmail.com

Karina M. Prigge

7901 E. Belleview Avenue
#318

Englewood, CO 80111
720-227-1909
karinakatherinel6@yahoo.
com

Dyea A. Reynolds

Jackson, Loman, Stanford,
Downey & Stevens-Block
201 Third Street, N.W.

Suite 1500

Albuquerque, NM 87102
505-767-0577

505-242-9944 (fax)
dyea@jacksonlomanlaw.com
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Clerk’s Certificates

Dylan Rhinehart

Law Offices of Kathleen
Rhinehart

9001 Camino Cometa, N.E.
Albuquerque, NM 87111
505-573-0053
drm324@gmail.com

Jena Haley Ritchey

Rodey, Dickason, Sloan, Akin
& Robb, PA.

P.O. Box 1888

201 Third Street, N.W.,, Suite
2200 (87102)

Albuquerque, NM 87103
505-766-7543
jritchey@rodey.com

Elizabeth Grey Robinson
Law Offices of the Public
Defender

211 N. Canal Street
Carlsbad, NM 88220
575-885-8822
grey.robinson@lopdnm.us

Susannah Kathleen Rogers
527 21st Street, PMB #31
Galveston, TX 77550
719-232-9139
suekrogers3@gmail.com

Karla Denise Rosales
Glasheen, Valles & Inderman,
LLP

4300 San Mateo Blvd., N.E.,
Suite B150

Albuquerque, NM 87110
505-796-4830
karla.r@glasheenlaw.com

Jari L. Rubio

3901 Indian School Road,
N.E. #D303

Albuquerque, NM 87110
575-649-9413
mynameisjari@gmail.com

Daniel Harris Silverstein
708 Kiva Drive, S.E.
Albuquerque, NM 87123
505-263-1985
dhs5058@gmail.com

Bryan G. Smith

Tamaki Law Offices

1340 N. 16th Avenue, Suite C
Yakima, WA 98902
509-248-8338

509-452-4228 (fax)
bsmith@tamakilaw.com

Bryce Henry Smith

Modrall, Sperling, Roehl,
Harris & Sisk, P.A.

P.O. Box 2168

500 Fourth Street, N.W., Suite
1000 (87102)

Albuquerque, NM 87103
575-740-8012

505-848-9710 (fax)
bsmith@modrall.com

Ransom W. Smith

P.O. Box 65070
Albuquerque, NM 87193
505-553-1359
ransomwsmith@gmail.com

Lawson Holland Stiff

Stiff, Keith & Garcia, LLC
500 Marquette Avenue, N.W.,,
Suite 1400

Albuquerque, NM 87102
505-243-5755
Istiff@stifflaw.com

Rachael Anne Sutherland
Law Offices of the Public
Defender

206 Sudderth Drive
Ruidoso, NM 88345
575-257-3233
rachael.sutherland@lopdnm.
us

Carle Jessica Tarnutzer
Office of the District Attorney
for the Twelfth Judicial
District

426 San Juan Avenue
Alamosa, CO 81101
719-589-3691
ctarnutzer@dal2.state.co.us

Joseph W. Tombs

Tombs Maxwell, LLP

7021 Kewanee Avenue #7-102
Lubbock, TX 79424
806-548-0568

888-826-4287 (fax)
tombs@tombsmaxwell.com

Lane Towery

U.S. District Court, District of
New Mexico

100 N. Church Street

Las Cruces, NM 88001
575-528-1642
lane_towery@nmd.uscourts.
gov

Gary Joseph Turner

2431 N. Cascade Avenue
Colorado Springs, CO 80907
719-510-3636
gary.j.turner2@gmail.com

Alejandra Valdez

Law Office of Luis Yanez
1015 Magoftin Avenue

El Paso, TX 79901
915-503-2424

915-500-4055 (fax)
avaldez@yanezlawoffice.com

Eric Antonio Valdez

3824 Palacio del Rio Grande,
N.W.

Albuquerque, NM 87107
505-506-5843
ericvaldez1994@gmail.com

Iridian Melina
Valladares-Tuna

Jackson Lewis P.C.

800 Lomas Blvd., N.E.
Suite 200

Albuquerque, NM 87102
505-878-0515
melina.valladares@
jacksonlewis.com

Paula Marie Vance
Abadie & Schill, P.C.
214 McKenzie Street
Santa Fe, NM 87501
970-385-4401
970-385-4901 (fax)
paula@abadieschill.com

Aaron Villalpando
Villalpando Law Firm, PLLC
1100 Stanford Drive, N.E.
Albuquerque, NM 87106
209-751-7464
avillalpando093@gmail.com

Drew Elliott Warner

Office of the Federal Public
Defender, District of New
Mexico

506 S. Main Street, Suite 400
Las Cruces, NM 88001
970-946-8116
elliottwarner@gmail.com

Kateri Garcia West

Rodey, Dickason, Sloan, Akin
& Robb, PA.

P.O. Box 1888

201 Third Street, N.W.

Suite 2200 (87102)
Albuquerque, NM 87103
505-768-7247
kwest@rodey.com

http://nmsupremecourt.nmcourts.gov

Ariel Elizabeth White
Law Offices of the Public
Defender

300 Gossett Drive

Aztec, NM 87410
505-386-4060

ariel. white@lopdnm.us

Zacary E. Wilson-Fetrow
1609 Cardenas Drive, N.E.
Albuquerque, NM 87110
408-417-0865
lawzewf@gmail.com

Rachel L. Wisniewski
Modrall, Sperling, Roehl,
Harris & Sisk, P.A.

P.O. Box 2168

500 Fourth Street, N.W.
Suite 1000 (87102)
Albuquerque, NM 87103
505-848-1873
rwisniewski@modrall.com

Mallory A. Wolff

Dathan Weems Law Firm,
LLC

108 Wellesley Drive, S.E.
Albuquerque, NM 87106
505-247-4700
mallory@weemslaw.com

Michael Woods

Bardacke Allison LLP

P.O. Box 1808

141 E. Palace Avenue, Suite 2
(87501)

Santa Fe, NM 87504
505-995-8000

505-672-7037 (fax)
michael@bardackeallison.com

Alexander James Yoakum
Oram & Houghton, PLLC
2632 Glen Arbor Drive
Colorado Springs, CO 80920
281-989-5991
ajyoakum@gmail.com

CLERK’S CERTIFICATE OF
ADMISSION

On November 8, 2021:
Tiffany E. Alberty

Hall & Evans, LLC

1000 17th Street, Suite 300
Denver, CO 80202
303-628-3383
303-628-3368 (fax)
albertyt@hallevans.com
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MARGARET CRABB, Assistant Appellate Defender
Assistant Attorney General Santa Fe, NM
Albuquerque, NM for Appellant
for Appellee
Opinion harm by vehicle, possession of drug para-

Linda M. Vanzi, Judge.

{1} Defendant Santiago Martinez appeals
his convictions for (1) homicide by vehicle
(driving while under the influence of
drugs), contrary to NMSA 1978, Sections
66-8-101(A), -102(B) (2016); (2) great
bodily harm by vehicle (driving while
under the influence of drugs), contrary to
Sections 66-8-101(B), -102(B); (3) pos-
session of drug paraphernalia, contrary to
NMSA 1978, Section 30-31-25.1(A) (2001,
amended 2019); and (4) possession of
marijuana, contrary to NMSA 1978, Sec-
tion 30-31-23(A) (2011, amended 2019).
Defendant raises three issues: (1) the ad-
missibility of expert testimony concerning
Defendant’s alleged impairment; (2) the
admissibility of Defendant’s blood test
results in evidence; and (3) the sufficiency
of the evidence to sustain Defendant’s
convictions. We affirm.

BACKGROUND

{2} Defendant’s convictions arise from a
tragic motor vehicle collision on Highway
64, near Dulce, New Mexico, on June 16,
2014. On February 15, 2015, Defendant
was indicted by grand jury on charges of
homicide by vehicle (driving while un-
der the influence of drugs), great bodily

phernalia, and possession of a controlled
substance (marijuana). Defendant’s trial
commenced on June 20, 2017, and con-
cluded on June 22, 2017. We summarize
the evidence presented at trial regarding
the collision and investigation, and the
opinion of the State’s expert as to whether
Defendant was impaired and therefore
unable to drive safely at the time of the
collision.

The Accident

{3} It was a sunny;, clear afternoon, around
4:00 p.m., and Defendant and his girl-
friend, Lindsay Hinds, were headed south-
east on Highway 64 in Ms. Hinds’ white
Mercedes sedan. Defendant was driving,
and Ms. Hinds was in the passenger seat.
Headed northwest (in the opposite lane of
travel) was Lylon Vigil, who was driving a
GMC pickup truck. Ms. Vigil was driving
slightly under the speed limit, and behind
her were a dark SUV, followed by another
pickup truck towing an RV. Emergency
room physician Paul Mikkelson, M.D., was
driving the pickup truck, and his partner,
Sarah Yurkovich, a registered nurse, was
in the passenger seat. Dr. Mikkelson, Ms.
Yurkovich, and Ms. Vigil testified at trial
regarding the collision.

{4} According to Dr. Mikkelson, the line
of vehicles had just come over a rise when

the collision occurred. The dark SUV had
pulled out as if to pass Ms. Vigil's pickup
truck, but then moved back into the line of
cars, and tapped its brakes. At this point,
Dr. Mikkelson “backed off,” to give the
SUV and the truck some additional space.
Then, Dr. Mikkelson saw a white sedan in
the oncoming southeast-bound lane turn
suddenly into the northwest-bound lane,
colliding head-on with Ms. Vigil's pickup
truck. Dr. Mikkelson testified that the dark
SUV immediately in front of him swerved
to the right, onto the shoulder, and Dr.
Mikkelson swerved to the left.

{5} Ms. Yurkovich testified that she had
a clear view down the road after travel-
ing over the rise. Before the collision,
Ms. Yurkovich observed the white sedan
weaving onto the shoulder, then over the
center line, and then back into its lane.
She commented about this to Dr. Mik-
kelson, because the movements of the
approaching white sedan “alarmed” her.
The white sedan then veered head-on into
the pickup truck ahead of them. When
asked about whether she saw the SUV
pulling out to pass at some point prior
to the collision, Ms. Yurkovich stated
that she had no specific recollection of
it, and that her attention was focused on
the white sedan.

{6} Ms. Vigil also testified that the colli-
sion occurred just after cresting a small
hill. Ms. Vigil had no recollection of any
vehicle pulling out to pass. According
to Ms. Vigil, the white sedan suddenly
appeared on Ms. Vigil’s side of the road
as Ms. Vigil descended from the hill, and
there was no way to avoid a head-on col-
lision. Both Ms. Vigil and Ms. Yurkovich
testified that the roadway was clear of
obstructions prior to the collision and
that there was no other traffic on the
road.

{7} After the collision, Dr. Mikkelson
pulled over, and he and Ms. Yurkovich
checked on the occupants of the two
vehicles. A number of passing motorists
stopped to assist and call for help, but there
was poor cellular reception in the area,
and emergency services did not arrive on
the scene for twenty to thirty minutes.
Dr. Mikkelson and Ms. Yurkovich first
checked the white sedan, and saw that
Ms. Hinds was not wearing a seat belt and
was slumped in her seat, unresponsive,
and struggling to breathe. Dr. Mikkelson
and Ms. Yurkovich opened Ms. Hinds’
airway, and (with the assistance of a few
others) carefully removed Ms. Hinds from
the vehicle, but Ms. Hinds succumbed to
her injuries—blunt trauma to the head
and chest—within minutes. The autopsy
revealed that Ms. Hinds had 2 nanograms
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per milliliter of THC! in her blood. Defen-
dant, who was wearing his seatbelt, was
slumped over, apparently unconscious and
motionless, initially. Soon, however, he re-
gained consciousness and began moaning,
expressing confusion, and complaining
of pain in his abdomen. Other motorists
assisted in lifting Defendant out of the
vehicle. Ms. Yurkovich then checked on
Defendant, and stayed with him for ten to
fifteen minutes, during which time Defen-
dant was holding his belly and continuing
to complain of pain, but was stable and
responsive, as far as Ms. Yurkovich could
discern.

{8} Ms. Vigil was conscious after the
impact of the collision, but was in great
pain and had difficulty breathing or mov-
ing. With Dr. Mikkelson’s assistance and
direction, other motorists helped remove
Ms. Vigil from the GMC truck, via the
passenger-side door. Dr. Mikkelson testi-
fied that Ms. Vigil appeared to be stable,
though she complained of chest and belly
pain.

{9} When asked if, while he was at the
scene, Dr. Mikkelson or others had gone
through or moved the items in the white
sedan, Dr. Mikkelson stated that he and
Ms. Yurkovich looked through a small
wallet that they found near Ms. Hinds, to
see if they could identify her, but otherwise
didn’t touch anything. Dr. Mikkelson also
testified that he didn't see bystanders move
or remove anything. Ms. Yurkovich testi-
fied that she noticed two small syringes
containing a brown residue in the white
sedan, which had various items scattered
around the interior. She did not move
anything and did not see anyone else move
anything in the vehicle.

{10} The first police officers arrived at
the scene five or ten minutes after EMS.
New Mexico State Police, the Rio Arriba
Sheriff’s Office, and the Jicarilla Apache
Police Department all dispatched officers,
but the Rio Arriba Sheriff’s Office led the
investigation. Sergeant Gilbert Atencio of
the Rio Arriba Sherift’s Office conducted
the scene investigation, and testified that
there were no skid marks, brake marks, or
other evidence indicating that the white
sedan had swerved or attempted to avoid
either an obstruction or the collision with
the GMC truck. Sergeant Atencio further
testified that an accident reconstruction
was not necessary because the “cause”
of the collision was “obvious”: the white
sedan crossed over the center line and
collided with the GMC pickup truck.
{11} Major Matthew Vigil, also of the
Rio Arriba Sherift’s Office, investigated
whether there was any evidence that either
driver was impaired by a substance at the
time of the collision. Major Vigil made

contact with Lylon Vigil, who had not yet
departed with EMS, and observed nothing
suspicious for substance abuse. Defendant
had already departed with EMS, so Major
Vigil began photographing the white
sedan, when he noticed a “heavy odor
of raw marijuana” emanating from the
vehicle. He saw two electronic cigarettes
(e-cigarettes): one in the driver’s side door,
and one on the driver’s side floorboard. He
also observed marijuana wax, a substance
commonly smoked in e-cigarettes, in the
vehicle. Sergeant Atencio also visually
inspected the white sedan, and saw two
syringes in the passenger seat, both of
which contained a brownish-orange sub-
stance. Sergeant Atencio suspected that
the substance was heroin, and determined
that he should seek a search warrant for the
vehicle; accordingly, he sealed the vehicle
off with evidence tape. He also recalled a
“very faint” odor of marijuana, but testi-
fied that he was focused on the syringes.
Sergeant Atencio requested that the State
Police intercept Defendant at the hospital
to see if he displayed signs of impairment
and to obtain a blood sample.

{12} Following the issuance of a search
warrant, Sergeant Atencio and Major Vigil
searched the white sedan and recovered
(1) a glass smoking pipe with THC resi-
due, found in the trunk; (2) nine syringes
containing THC, and two jars containing
aliquid tar substance, found in the trunk;
(3) a green leafy substance containing
THC, found in the trunk; (4) two small
syringes with an orange-brown substance,
containing THC, and a little vial, all
found on the passenger seat; (5) a purple
pill container containing nine tablets of
alprazolam, otherwise known as Xanax, a
benzodiazepine; (6) a black digital scale in
the center console of the sedan; (7) a silver
grinder found in the driver’s side door
compartment; (8) a package of a green
leafy substance containing THC found in
the driver’s side door compartment; (9)
an e-cigarette found in the driver’s side
door compartment; (10) a mouth piece
and cylinder from an e-cigarette found in
the driver’s side door compartment; and
(11) an e-cigarette found on the driver’s
side floor board. Sergeant Atencio testified
that he learned the vehicle was registered
to Ms. Hinds and he returned to her family
the items not taken as evidence.

The Blood Test

{13} Both Ms. Vigil and Defendant were
taken by helicopter to San Juan Regional
Medical Center for treatment. Ms. Vigil
testified that her right foot was crushed,
and she suffered a concussion and six
cracked ribs as a result of the collision.
New Mexico State Police Officer Tayna
Benally was waiting for Defendant upon

his arrival at the hospital to arrange for
the blood draw requested by Sergeant
Atencio. At approximately 7:00 p.m., after
Defendant had been attended to by nurses
for thirty minutes, Officer Benally was able
to speak with Defendant and ask him what
happened. Officer Benally testified that she
was able to understand Defendant after
some initial difficulty. Officer Benally testi-
fied that Defendant was evidently in pain,
in aneck brace, and had blood on his face.
Officer Benally asked Defendant if he was
traveling alone, or if he had any passen-
gers; he answered that he had a passenger,
but did not give “a name” When asked if
Defendant made any “admissions” as to
“substance use,” Officer Benally testified
that Defendant told her that he “had one
shot of 99 Bananas at the time.” Defendant
had bloodshot, watery eyes, and Officer
Benally attempted to perform a horizontal
gaze nystagmus (HGN) field sobriety test,
but was unable to perform the test. Officer
Benally then read Defendant the “New
Mexico Implied Consent Advisory” and
Defendant verbally agreed to a blood test.
Officer Benally had to ask Defendant to
open his eyes in order to sign the accom-
panying form.

{14} Officer Benally had brought with her
a blood kit approved by the New Mexico
Department of Health State Toxicology
Bureau’s Scientific Laboratory Division
(SLD). Officer Benally testified that an
SLD-approved blood draw kit includes
two vials; a needle; forms listing the indi-
vidual’s name, date of birth, any witnesses,
and a certification for the nurse; the Im-
plied Consent form; tags to seal the vials;
and bubble wrap in which to place the
vials within the kit. The nurse was unable
to get blood into the vial using the first
kit, so Officer Benally had to “get another
kit,” which she described as “the same.. ..
box, with the same vials, and the needles
and the forms and everything” The nurse
drew Defendant’s blood at about 8:00 p.m.,
which Officer Benally witnessed. On cross-
examination, Officer Benally conceded
that, in the certification accompanying the
blood draw kit, the nurse had apparently
crossed out the sentence that the blood had
been drawn using the “entire contents of .
.. [the] kit,” but Officer Benally could not
say why the nurse had done this. Officer
Benally stated that she tagged and sealed
the package after the nurse drew Defen-
dant’s blood, to ensure that the kit was not
tampered with, and provided Defendant’s
blood sample to Officer Aaron Julian of
the Rio Arriba Sheriff’s Office.

{15} Because of Officer Benally’s testimo-
ny, mid-trial, defense counsel filed a mo-
tion to exclude Defendant’s blood test re-
sults from evidence, both because the test

'THC, or Delta-9-Tetrahydrocannabinol, is the principal psychoactive constituent of marijuana.
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Volunteer Attorney Program
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The Volunteer Attorney Program (VAP) is a program of New Mexico Legal Aid, operated in partnership with the State Bar of New
Mexico and the New Mexico Commission on Access to Justice. The Legal Services Corporation was established in 1974 by Congress to ensure
the provision of legal services to low-income Americans. New Mexico Legal Aid is a grantee of the Legal Services Corporation. The Volunteer
Attorney Program is an integral part of that grant.

The VAP seeks to increase access to justice for low-income New Mexicans by connecting pro se clients with members of the private bar. It
achieves this goal in two ways: (1) direct case placement with pro bono attorneys through its direct representation track and (2) brief advice
and counsel with pro bono attorneys through its legal clinic track.

The global pandemic brought in-person legal clinics to a halt in March 2020. But the important work of assisting pro se clients on family and
civil law matters has continued in the form of legal teleclinics in 2021. The VAP collaborated with seven of New Mexico’ thirteen judicial
districts to implement one or more legal teleclinics in 2021. It also worked in conjunction with the State Bar of New Mexico and the Second
Judicial District Pro Bono Committee to recruit private attorneys to provide pro bono direct representation to its clients.

In the midst of a pandemic, social unrest and increasing poverty across the state, the VAP wants to honor the good and important work that
New Mexico’s legal professionals are doing to make life better for those who cannot afford legal services. We are proud of all our volunteer
attorneys who embraced the opportunity to assist pro se clients on family and civil law matters both telephonically and virtually. Their selfless
contributions to increasing access to justice throughout the state deserves widespread recognition. They embody the heart of pro bono. This
publication is dedicated to them.

civil and family law teleclinics pro se clients were served
3 held throughout New Mexico 4 1 5 + through civil and family law
teleclinics (through Oct. 7, 2021)

Judicial Districts hosted legal pro se clients were served
teleclinics throughout New Mexico through our direct representation
program

attorneys volunteered to advise pro bono hours donated for
1 83 pro se clients at civil and family 744 direct representation

law teleclinics

attorneys accepted one or
more pro bono cases for direct
representation

www.newmexicolegalaid.org Volunteer Attorney Program, New Mexico Legal Aid, Inc. 1
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Volunteer Attorney Program

The Volunteer Attorney Program is pleased to announce its 2021 annual awards recipients. The following
awards recognize outstanding commitment to pro bono service in what has certainly been a trying year.

Felipe Quintana Memorial Award of Excellence

In memory of Felipe Quintana, the VAP legal secretary for 26 years who was dedicated to the
advocacy of helping low-income New Mexicans receive pro bono civil legal services.
We are delighted to present this award to Pregenzer Baysinger Wideman & Sale, PC.

AN
L=

5

New Mexican families and small businesses in the midst of transition or crisis come to
PREGENZER, BAYSINGER, WIDEMAN & SALE, PC (PBWS Law) for expert advice on
matters related to estate planning, business planning, disability planning, guardianships,
fiduciary litigation, and family law. Clients appreciate their multi-dimensional problem-solving
skills delivered in an atmosphere of collaboration, clarity, and empathy. Their goal is to reduce
the stress that accompanies life planning and life crises. They know that each client’s situation

is unique, and they tailor their approach to fit each client’s specific needs. They also know that
families are complicated, and that a dispute among family members can bring disastrous results
for generations. Their clients are looking for the way forward, and they help them find it.

2 Volunteer Attorney Program, New Mexico Legal Aid, Inc. www.newmexicolegalaid.org
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Pro Bono Attorneys of the Year

Kathryn E. Rubi: for her commitment to provide pro bono services in direct representation and civil legal teleclinics.
Ms. Rubi has attended all of the VAP sponsored CLE's and has represented a VAP client in each practice area.

KATHRYN E. RUBI ESQ. has been licensed to practice law for over 30 years. After graduating from
the University of San Diego School of Law she joined the Public Defender’s Office in New York where she
worked until 1995. Attorney Rubi then practiced civil law with a litigation law firm in Charlotte, North
Carolina. In 2006, she moved to New Mexico. Shortly after becoming licensed in New Mexico, Ms. Rubi
experienced a life-threatening cardiac event. She thought it was an end to her legal career. However, she
was fortunate to meet individuals like Professor Sandi Gilley and Dina Afek who introduced her to the
Voluntary Attorney Program (VAP) and the staff that works at New Mexico Legal Aid. While Attorney
Rubi’s heart condition places physical limitations on her, it does not limit the number of people she
reaches by telephone at legal clinics or in person or by taking occasional VAP cases.

Allan L. Wainwright: for his dedication to the 2nd Judicial Districts Pro Bono Committee work and his
pro bono work in both direct representation and civil legal teleclinics.

ALLAN L. WAINWRIGHT, ESQ. is a native New Mexican with experience handling civil legal
cases from coast to coast with offices in New Mexico and Colorado, where he is admitted to practice
in both states. He attended the University of New Mexico Law School where he received his Juris
Doctorate while on the Dean’s List. He has a passion for helping people, especially those injured

by the thoughtlessness or negligence of others. He has pursued his vision for helping others by
volunteering in legal and other community activities. His passion to help others has served him well
and brought him great success. He has achieved the highest rating in his legal profession (AV by
Martindale Hubbell), and receives many referrals from other attorneys who know his reputation for
excellence. Over the years, various Judges have also recognized his competence by appointing him
Special Master, Mediator, and Guardian Ad Litem in numerous state and federal courts.

Pro Bono Appellate Attorney of the Year

Mark D. Standridge: for providing over fifty hours of pro bono representation to a VAP client in her appeal matter.

MARK D. STANDRIDGE grew up in Las Cruces, New Mexico. Mark is an Honors graduate of the
University of Arizona, and graduated cum laude from the University of New Mexico School of Law.
MarK’s practice focuses on appellate, civil rights, and personal injury cases. Mark has briefed and argued
several cases in both the state and federal appellate courts, including the United States Supreme Court
and the New Mexico Supreme Court. Mark is a member of the Appellate Practice Section of the State Bar
of New Mexico, and currently serves on the New Mexico Supreme Courts Appellate Rules Committee.
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Direct Representation Shining Stars of the Year

Brian Gaddy, Lucinda “Cindy” R. Silva, and Paul D. Mannick

BRIAN GADDY received his law degree from Texas Wesleyan School of Law in 1994. He is a member

of the State Bars of Texas and New Mexico and is admitted to practice law in the United States District
Court for the District of New Mexico and the United States District Courts for the Northern and Eastern
Districts of Texas. Brian has extensive experience with personal injury litigation. With over 17 years of
experience as a Claims Counsel with Professional Claims Managers and a Claims Attorney with the Texas
Association of Counties Risk Management Pool, his focus was litigation and pre-suit claims involving
municipal law enforcement and public officials’ liability. Specifically, he dealt routinely with claims and
litigation involving 42 U.S.C. Sections 1981, 1983, and 1985, Title VII, Americans with Disabilities Act,
and Texas Whistleblowers Act. Brian has spoken at several conferences on topics involving civil rights,
claims adjusting, and litigation management.

CINDY SILVA'S practice focuses on providing Guardian ad Litem services for minors and incapacitated
adults in court-approved settlements, under the Structured Settlement Protection Act, in guardianship
and conservatorship actions, and as a Rule 1-017(D) representative. She credits her 23 years of litigation
experience and recent solo practice for her ability to serve as a volunteer attorney. Ms. Silva received her
B.A. from the University of Southern California in 1993 and J.D. from the University of New Mexico
School of Law in 1997. Ms. Silva is a member of the NM Board of Bar Examiners, chair-elect of the State
Bar’s Solo and Small Firm Section, and a member of the New Mexico Trial Lawyers Association.

PAUL D. MANNICK has practiced law in New Mexico since 1988 in a broad range of areas, often in
medical malpractice litigation. Before going to UNM law school at 38, he had attained a Ph.D. in Greek
Philosophy from the University of St. Andrews in Scotland and taught at St. John's College in a Great
Books curriculum. Throughout his years of practice he has represented low-income clients pro bono and
regularly participated in free law clinics.

Teleclinic Shining Stars of the Year

Stefanie Beninato, Sheryl L. Saavedra, and Krista L. Garcia

STEFANIE BENINATO is an attorney-mediator who believes in giving back to the community.
Beninato has over 700 hours of training including divorce, workplace, Equal Employment Opportunity,
victim-offender, probate, environmental and parent-teen training. She has mediated nearly 700 cases,
both privately and through courts and public agencies. Stefanie has facilitated multiparty discussions/
issues concerning health, education, work place, environmental, water, and land use. She has also
arbitrated consumer cases for the Better Business Bureau. Stefanie has a Ph.D. in history which she feels
gives her a perspective on why mediation is important. She has a law degree which reinforces her belief in
the efficacy of mediation. Stefanie, a 46-year resident of New Mexico, currently resides in Santa Fe.
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SHERYL L. SAAVEDRA is an attorney with Peak Legal Group, LLC focusing primarily on custody
litigation, high asset divorces and Guardian ad Litem representation of minor children in custody and
kinship guardianship cases. Originally from Roswell, NM, Sheryl has represented families and children
for more than 27 years. Sheryl is currently the President-Elect of the UNM Law School’s Alumni
Association and participates in a variety of other organizations, including the State Bar Family Law
Section, the NM Collaborative Practice Group, the H. Vearle Payne American Inn of Court, and the
Commission on Women in the Legal Profession, among others. She actively volunteers her time to
various pro bono legal services, including the Volunteer Attorney Program and Family Law Teleclinics for
the 1st and 2nd Judicial Districts. She is a volunteer attorney for the New Mexico Immigrant Law Center
and is a volunteer presenter for All Faiths Children’s Advocacy Center.

KRISTA GARCIA is the founder and owner of Power Legal LLC. She represents clients in family law,
criminal defense, and estate planning matters across the state of New Mexico. Krista is committed to
giving back to our community and takes pride in giving her time and services to New Mexico Legal Aid.
Krista stays active in the New Mexico legal community serving as a Director of the New Mexico Women’s
Bar Association, a Member of the Fit 2 Practice Committee of the Young Lawyers Division of the NM
State Bar Association, and as a Director of the Law Alumni Association Recent Graduate Chapter.

Direct Representation Going the Distance

Susan M. Hapka and Martin K. Holland: Susan M. Hapka represented a VAP client whose case was filed in 2016 and concluded in 2021.
Mr. Martin K. Holland represented a VAP client whose case was filed in 2015 and concluded in 2021. Upon closing of this case, Mr. Holland
immediately accepted a new VAP client pro bono.

SUSAN M. HAPKA graduated from the University of Wisconsin in 1981 and completed her Juris
Doctorate through University of New Mexico Law School in 1995. Susan was admitted in 1996 to the U.S.
District Court, Court of New Mexico and the U.S. Court of Appeals, Tenth Circuit in 2000. Susan was a
Partner at Sutin, Thayer & Browne until she retired in August of 2021. Susan achieved the highest rating
in her legal profession (AV by Martindale Hubbell).

MARTIN K. HOLLAND, ESQ. is an AV rated attorney from Martindale-Hubbell and the President
of Holland Law P.C. Holland was born in Wisner, Nebraska and graduated from the United States
Air Force Academy in 1976. He has a Masters Degree in Business Administration from Golden
Gate University and graduated from UNM Law School in 1986. Holland was an attorney in the
Moses Law Firm from 1986 until 2004. He served on active duty in the Air Force and the New
Mexico National Guard and retired as a Brigadier General in 2008. Holland has three combat

tours in Iraq and Bosnia and over 5,000 hours of flying time in the A-7 and F-16. He also was a
pilot for Delta Airlines. Holland was a past director of Law Access New Mexico and is currently a
Board Member of Alvarado Realty. He is a member and the past Finance chair at Asbury United
Methodist Church.
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Pro Bono Committee Award

Eighth Judicial District Pro Bono Committee

The Pro Bono Commiittee, chaired by

District Court Judge Jeffrey Shannon in the
Eighth Judicial District Court, is designed to
assist and provide a range of services to low
income and pro se litigants. It has expanded

the hours of service to staff the Help Desk

in Taos with a paralegal during all business
days. The Committee adapted to COVID-19
challenges and the barriers of a remote and
rural area by offering telephonic and virtual
Legal Fairs, Family Law Clinics and Pro Bono
Consultations. Its Judges are highly committed
to providing genuine assistance to our neighbors.
Accordingly, they have set the goals and range
of action for its Committee to pursue innovative
ways to facilitate access to justice.

Back: Chief Judge Emilio Chavez. From left to right: CEO Karl Brooks, paralegal (Help Desk) Dolores Romo, paralegal (Domestic Relations/
Domestic Violence Division) Holly Healy, Court Manager 111 Lauren Felts-Salazar and Program Manager Gino Unzueta San Miguel. Not
in the photo but part of our Committee: Domestic Relations Hearing Officer (Commissioner) Corrie Darr, District Court Judge Jeffrey
Shannon, Program Specialist Anita Manning, and Statewide Pro Bono Coordinator Jaime Mayfield.

CLE Presenter of the Year

Nicholas H. Mattison: for presenting the VAP sponsored Defending Debt Collections CLE and numerous
VAP consumer debt clients with vital advice and counsel following the CLE.

NICHOLAS H. MATTISON is a partner at Feferman, Warren & Mattison, a consumer protection law
firm. His practice includes individual cases and class actions against fraudulent car dealers, predatory
lenders, abusive debt collectors, and other businesses that rip off consumers. Mr. Mattison has always felt
that one of the best parts of his job is working together with other attorneys, especially legal aid attorneys,
who are dedicated to working for New Mexico's most voiceless and vulnerable people. Prior to joining

his current firm, Mr. Mattison clerked for the Honorable Edward L. Chavez on the New Mexico Supreme
Court, and worked for four years in the Window Rock office of DNA-People’s Legal Services, where he
fought for the rights of people living in poverty in the four corners region.

Special Recognition
Ronald T. Taylor

VAP would like to give special recognition to volunteer attorney RONALD T. TAYLOR for having the
most pro bono cases accepted and for judgements exceeding $100,000 for VAP clients.
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To all of our volunteers who provided brief advice and counsel, limited representation, and full
representation to those who would otherwise go unrepresented, THANK YOU!!!

Adam D. Oakey
Adelaide G. Schwartz
Alexis Shannez Dudelczyk
Alicia Hohl

Allison P. Pieroni
Amanda Aragon
Amanda Navarro
Amber R. Macias-Mayo
Andrea D. Harris
Andrea L. Romero
Angela Gordon

Anna Baecker
Anthony Aguirre
Anthony Spratley
Antoinette M. Sedillo Lopez
Antonia Roybal-Mack
Barbara V. Johnson
Ben Davis

Betsy Salcedo

Bill Russell

Billy K Burgeftt

Bobbie Batley

Brett Phelps

Brian Harris

Brian James

Bridget J. Hazen
Bridget L. Mullins
Brooke Nowak-Neely
Calvin Hyer, Jr.

Calvin Lee

Carlos N. Martinez
Charles Archuleta
Charles Esty

Charles K. Purcell
Charlotte Itoh
Chester Miller Il

Chris Pierce
Christopher P. Bauman
Christopher Pommier
Clifton L. Davidson
Corbin P. Hildebrandt
Cynthia D. Williams
Dale A. Johnson
Damon J. Hudson
Dana Grubesic

Darin K McDougall
Darren Cordova
Dathan L. Weems
David Proper
Debashree Nandy
Deian McBryde
Dennis M. Feld

Dennis W. Hill

www.newmexicolegalaid.org

Diwayne |. Gardner
Donna J. Lynch
Donna S. Trujillo Dodd
Dorene A. Kuffer
Dorie Biagianti Smith
Dorothy C. Sanchez
Dylan P. Lutey
Dynette C. Palomares
Edward W. Shepherd
Eileen R. Mandel
Elliot Barela

Emeterio L. Rudolfo
Emily Powers

Erika R. Pirotte

Erin M. Pitcher
Eucaris Tatiana Perez-Valero
Eugenio S. Mathis
Felix Briones Jr.

Floyd W. Lopez

Fred C. Martinez
Gabrielle Johnson
Gerald G. Dixon
Grace Allison
Gregory Gahan
Gretchen Elsner
Helene Dobbins
Herman Chico Gallegos
Hilary Noskin

Jackie L. Fortner
Jacob N. Sanchez
Jaime Mayfield
James A. Burroughs
James A. Montalbano
James P. Lyle

Jamie Dawson
Jamison R. Shekter
Jason M. Searle

Jay L. Faurot

Jeffrey D. Johnson
Jennifer Olson

Jenny Dumas
Jensen Wallace
Jessica M. Hess

Joel Cruz-Esparza
Jon Feder

Jonathan M. Peake
Julie Bishop

K. Stephen Royce
Kaela Holmen

Karen Summers
Karlos Ulibarri
Katherine M. Moss
Kathleen AuCoin

Kathryn M. Wissel
Kedar Bhasker

Keith Franchini
Kelan Emery

Lalita Devarakonda
Lance B. Wainwright
Lane Tita

Latisha K. Frederick
Laura Horton
Lauren E. Riley
Laurie McFarland
Lee Boothby

Leisa M. Richards
Lesley Gray

Linda K. Wilson

Lucy Sinkular

Malia Santilla

Marc A. Grano

Mari S. Kempton
Maria Montoya-Chavez
Mark A. Curnutt
Mark D. Freudenheim
Mark J. Klecan
Marlo Aragon
Marna N. Trammell
Mary Green
Marylou Poli
Matthew Gandert
Matthew Rowland
Matthew Tucker
Meredith M. Baker
Merrie L. Chappell
Michael Casey
Michael Flores
Michael J. Doyle
Michael J. Golden
Michael K. Daniels
Michael M. Rueckhaus
Michael S. Liebman
Michele Carey
Mingjie Hoemmen
Monica D. Baca
Morgan E. Honeycutt
Moses B. Winston
Nathaniel Gentry
Nicholas H. Mattison
Orlando Lucero
Paige Diem

Paftricia L. Simpson
Patrick J. Hart
Patrick L. McDaniel
Paul A. Kastler

Paul Cash

Volunteer Attorney Program, New Mexico Legal Aid, Inc.

Penelope Quintero
R. David Humphreys
Rachel Berenson
Raymundo Rojas
Rebecca Branch
Rebecca Mulcahy
Richard J. Moran
Rob Treinen

Robert F. Medina
Roger Moore

Roger V. Eaton
Rolando Morales
Ryan D. Baughman
Ryan Kluthe

Ryan Sanders
Samantha M. Adams
Sean P. McAfee
Sean S. Ramirez
Serena C. Valley
Shahnaz Stanley
Sherrie A. Sanchez
Sidney P. Childress
Sitora K. Wirfel
Stephen C. Long
Stephen P. Eaton
Susan Crawford
Susan E. Page
Susan M. Warren
Susanne Holloway
Suzanne Gaulin
Tamara Couture
Tatiana D. Engelmann
Taylor E. Smith
Terrence R. Kamm
Terrill L. Muller

The Honorable Clay
Campbell

The Honorable Jeff McElroy
The Honorable Louis P.
McDonald

Thomas C. Montoya
Thomas L. Isaacson
Thomas W. Guerra
Timothy L. White
Tomas R. Benavidez
Troy D. Ward
Vanessa |. Peake
Victoria Lucero
Wendy Basgall
Wesley Enns

William A. Moore
William C. Birdsall
William J. Morgan
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VAP DIRECTOR (To be determined)

The VAP Director oversees the entire program, including direct
representation, legal teleclinics, CLE presentations, and volunteer
recruitment and training. The VAP Director also works closely
with State Bar leaders, Courts, the Access to Justice Commission,
Pro Bono Commiittees, law school faculty and student groups, and
private volunteer attorneys.

Meryl Sutton,
VAP Paralegal

Meryl screens applicants for the

direct representation program. Once
eligibility is assessed, Meryl conducts
legal research and collects discovery to
create an attorney blast that facilitates
placement with a private volunteer
attorney. The volunteer attorney decides
the scope of representation they would
like to provide to the client.

Jaime Mayfield, Esq.,
Statewide Pro Bono

Coordinator

Jaime works closely with the Judicial
District Pro Bono Committees
throughout the state to coordinate civil
and family law teleclinics. She screens
applicants for teleclinics, recruits and
trains volunteer attorneys, and supports

pro bono committees in their efforts to meet the needs of pro se
clients in their respective judicial districts.

Marissa Gonzalez,
VAP Legal Secretary

Marissa manages a high volume of
telephone calls and emails from clients
and community members statewide
who inquire about legal teleclinics.

She assists with client registration, file
management, and teleclinic advertising.
She also provides referrals to clients

who do not meet VAP’s eligibility guidelines. Given that she is
bilingual, she is also able to assist our Spanish speaking clientele

without language barriers.

Contact us

If you would like to volunteer with the Volunteer Attorney Program of
New Mexico Legal Aid, we would love to connect you with our pro se clients!

To volunteer with one of our teleclinics, please contact
Jaime Mayfield at jaimem@nmlegalaid.org.

To volunteer for direct representation, please contact
Meryl Sutton at meryls@nmlegalaid.org.

Volunteer Attorney Program, New Mexico Legal Aid, Inc.
505 Marquette NW, Suite 700 Albuguerque

NM 87102 P.O. Box 25486 Albuquerque, NM 87125-5486

www.newmexicolegalaid.org
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Advance Opinions

was not administered within three hours
of driving (citing 7.33.2.15(A)(2) NMAC)
and because the State failed to show that
the test kit used was SLD-approved, as
required by 7.33.2.15(A)(3) NMAC. The
district court initially reserved ruling on
the motion, noting that other witnesses
on the State’s witness list might be able to
provide more information as to whether
the kit used complied with SLD require-
ments. Subsequently, the State’s toxicology
expert, Protiti Sarker, staff manager and
chemist at the SLD, testified that she had
seen the nurse’s certification in Defendant’s
blood kit, and the crossed-out language,
but that the nurse had also added a note
indicating that she used a smaller needle,
a “butterfly 21 GA and vacuum meter”
rather than the needle included in the kit.
Ms. Sarker testified that sometimes nurses
taking blood samples with an SLD kit use
a different needle from the needle in the
kit, as the needle in the kit may be too
large. Ms. Sarker testified that there was no
reason to believe that any other aspect of
the kit had not been used, as it is standard
procedure for the SLD analyst to note any
irregularities, and there were none in this
case. M. Sarker also testified that the SLD
would not accept a blood test kit if there
was “something wrong with the kit”

{16} Following Ms. Sarker’s testimony
on these issues, the district court denied
Defendant’s motion, concluding that there
was no evidence that strict compliance
regarding use of the needle in the SLD
blood kit was required to ensure the ac-
curacy of the sample, and cited Ms. Sarker’s
testimony that the SLD would not have ac-
cepted the blood sample had the kit failed
to meet SLD requirements. The district
court also held that the passage of more
than three hours between the collision
and the blood test was relevant as to the
weight of the evidence, but did not render
the blood test results inadmissible, citing
NMSA 1978, Section 66-8-110(E) (2007),
and State v. Bowden, 2010-NMCA-070, §
1, 148 N.M. 850, 242 P.3d 417.

Expert Opinion Testimony of Ms. Sarker
{17} The State also offered Ms. Sarker
as an expert qualified to testify regarding
Defendant’s blood toxicology results, and
as to whether Defendant was impaired by
drugs at the time of the collision, such that
he was unable to safely operate a vehicle.
Defense counsel objected to Ms. Sarker’s
expertise to offer testimony concerning the
effects of drugs on human behavior and,
specifically, the ability to operate a vehicle.
Following voir dire, and direct questioning
by the district court, the court found that
Ms. Sarker was so qualified, citing, among
other things, Ms. Sarker’s bachelor’s and
master’s degrees in pharmacy; her work
at the SLD for eleven years as an advanced
chemist and staff manager; her profes-

sional coursework on the effects of drugs
on human performance and driving be-
havior, including a forty-hour course that
she completed twice (in 2007 and 2016);
her reliance upon the same studies relied
upon by other experts in the field; and her
previous qualification, on over thirty oc-
casions, as an expert in the same area. The
district court also generally found that Ms.
Sarker’s testimony would be of assistance
to the jury, and that it had a reliable basis,
citing Rule 11-702 NMRA, and State v.
Downey, 2008-NMSC-061, 4 25, 145 N.M.
232,195 P.3d 1244.

{18} Ms. Sarker testified regarding the
process of testing blood samples for drug
and alcohol content, and her review of the
data produced by the chemical analysis of
Defendant’s blood. Defendant’s blood test
revealed the presence of 0.04 milligrams
per liter of alprazolam; 0.05 milligrams
per liter of oxycodone, and 3 nanograms
per milliliter of THC. The levels of oxy-
codone and alprazolam in Defendant’s
blood were within the relevant therapeutic
ranges. Ms. Sarker testified that, although
alprazolam is a central nervous system
depressant drug, prescribed for anxiety,
and oxycodone is an analgesic pain medi-
cation, both have central nervous system
depressant effects. She explained that these
eftects include drowsiness or sleepiness
and slower reaction time and reflexes.
Ms. Sarker also noted that, while THC
is a psychoactive drug not categorized as
either a depressant or stimulant, it can
have both depressant and stimulant effects
on the central nervous system. Moreover,
oxycodone, alprazolam, and THC ingested
in combination produce an additive effect.
{19} When asked about the effects of
these drugs on a person’s driving ability,
Ms. Sarker stated that blood levels alone
are not adequately informative because the
strength of the effect of any drug depends
upon individualized factors, such as a
person’s metabolism, how long a person
has used the drug, a person’s sensitivity
to particular effects of a given drug, and
so forth. Ms. Sarker explained that, in
order to determine whether a person was
experiencing certain effect(s) of a drug or
drugs at the relevant time, she considers
other factors from the police reports, such
as driving behavior, and the results and
observations from field sobriety tests. On
direct examination, Ms. Sarker discussed
Defendant’s behavior at the hospital fol-
lowing the accident, as described in the
police report. Specifically, she testified
that, during the attempted field sobriety
test, Defendant was unable to keep his
eyes open to take the test, consistent with
the depressant effects of the drugs that
were found in Defendant’s blood. Ms.
Sarker was then asked whether, based on
the “additive effect” of the drugs in issue,

and her analysis of the “raw data,” it was
her opinion that Defendant was “impaired
to the extent that he was not able to drive
safely” at the time of the accident, to which
Ms. Sarker answered “yes”

{20} On cross-examination, Ms. Sarker
confirmed that she could not form an
opinion about impairment based on the
concentration of a drug in the individual’s
blood, alone, without more information.
Ms. Sarker acknowledged that, here, she
did not have any information outside of
the police reports. She had no information
about Defendant’s metabolism, tolerance,
or history of drug use, nor did she have
any information from his medical records,
either prior to the accident, or relating to
the accident. Ms. Sarker acknowledged
that she did not know what if any drugs
were administered by emergency medical
personnel in the hours between the colli-
sion and the blood test. Ms. Sarker reiter-
ated that she found significant Defendant’s
reported inability to open his eyes, such
that Officer Benally was unable to perform
the field sobriety “eye tests” When asked
what if any injuries Defendant was suf-
fering from at the time of the attempted
“eye tests,” Ms. Sarker acknowledged that
she did not know. Ms. Sarker agreed that,
if Defendant suffered a head injury, that
would probably explain his inability to
open his eyes in the emergency room,
but added that she is not a physician, and
that she could only say that his symptoms
were consistent with the effects of central
nervous system depressants.

{21} Ms. Sarker further testified on cross-
examination that, even if the oxycodone
was administered at the hospital, it was
her opinion that Defendant was impaired
by the additive effects of alprazolam and
THC at the time of the accident, based on
his driving behavior. She initially agreed
that her opinion “really [came] down to”
the “fact that there was an accident,” but
then qualified that statement, reiterat-
ing the significance of the totality of the
circumstances, including Defendant’s
drowsiness at the hospital, the toxicology
results, and Defendant’s driving behavior.
Ms. Sarker agreed that her “issue” with
Defendant’s driving at the time of the
collision was his “reaction time,” but she
was not asked to explain the significance
of the circumstances of the accident with
respect to reaction time. As to the cause of
the accident, Ms. Sarker testified that her
understanding from the police reports was
that Defendant had “merged into the lane
and hit the vehicle in front of [him]”
{22} Following Ms. Sarker’s testimony,
defense counsel moved for a directed
verdict, which the district court denied.
Defendant put on no evidence. The jury
convicted Defendant on all four counts:
(1) homicide by vehicle (driving while
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under the influence of drugs); (2) causing
great bodily injury (driving while under
the influence of drugs); (3) possession of
drug paraphernalia; and (4) possession of
marijuana. Defendant appeals.
DISCUSSION

{23} Defendant raises three issues on
appeal. First, he argues that the district
court abused its discretion in admitting
the opinion of the State’s toxicology expert,
Ms. Sarker, whose opinion, he contends,
was “unmoored from the facts of the case”
and therefore unreliable and inadmissible.
Second, he argues that the district court
abused its discretion in admitting Defen-
dant’s blood test results, because the State
failed to lay a proper foundation, both
because the blood test kit was not shown
to be “SLD-approved,” and because the
blood was collected approximately four
hours after the accident. Finally, he argues
that the State failed to present sufficient
evidence to sustain the convictions.

{24} We first address Defendant’s sec-
ond argument, concerning the blood test
results, given that Ms. Sarker’s opinion
relied, in part, upon those results. Next,
we address the admissibility of Ms. Sarker’s
testimony. Last, we address Defendant’s
argument concerning the sufficiency of
the evidence to sustain the convictions.
Blood Test Results

{25} We review alleged errors in the
admission or exclusion of evidence under
an abuse of discretion standard. State
v. Martinez, 2007-NMSC-025, ¢ 7, 141
N.M. 713, 160 P.3d 894. This generally
means that a district court’s evidentiary
ruling “will be disturbed on appeal only
when the facts and circumstances of the
case do not support its logic and effect”
Id. (alteration, internal quotation marks,
and citation omitted). However, where
the district court admits evidence lacking
a foundation, it abuses its discretion. See
State v. Gardner, 1998-NMCA-160, € 5,
126 N.M. 125, 967 P.2d 465. We review
questions of law related to foundational
requirements, and the district court’s ap-
plication of the law, de novo. See Bowden,
2010-NMCA-070, € 9.

{26} Defendant argues that, because
there was insufficient evidence that an
SLD-approved kit was used to collect his
blood, the State failed to lay the requisite
foundation for admission of his blood test
results. The State counters that there was
evidence of the kit’s conformance to SLD
requirements in all respects, except that a
“butterfly” needle was used, rather than
the standard needle included in the kit.
Moreover, according to the State, there
was no evidence that a butterfly needle

compromises the accuracy of a blood
sample, accuracy being the touchstone of
admissibility. We agree with the State.
{27} The administration and use of
chemical tests in cases involving charges of
driving while intoxicated (DWI) are gov-
erned by criminal statutes, including New
Mexico's Implied Consent Act (ICA), and
regulations promulgated by the SLD. See
NMSA 1978, §$ 66-8-101 to -141 (1953, as
amended through 2019);7.33.2 NMAC. As
discussed by our Supreme Court in State
v. Dedman, these provisions require the
state to show, for any chemical test result
sought to be admitted in evidence, that the
test complied with the accuracy-ensuring
aspects of SLD regulations. See 2004-
NMSC-037, € 13, 136 N.M. 561, 102 P.3d
628, overruled on other grounds by State v.
Bullcoming, 2010-NMSC-007, € 16, 147
N.M. 487, 226 P.3d 1. The State does not,
however, need to show compliance with
regulations that are not accuracy-ensuring.
See Martinez, 2007-NMSC-025, ¢ 11 (re-
iterating Dedman’s holding that “to meet
foundational requirements, the [s]tate
does not need to show compliance with
all regulations, but only with those that
are ‘accuracy-ensuring’ 7).

{28} By way of illustration, in Dedman,
our Supreme Court considered whether
the defendant’s blood test results lacked
the proper foundation, where the state
failed to prove that the defendant’s blood-
alcohol test had been administered via ve-
nipuncture, as required by 7.33.2.15(A)(1)
NMAC. See Dedman, 2004-NMSC-037,
€9 4-6. Examining various methods for
drawing blood (including venipuncture,
arterial puncture, and skin puncture),
our Supreme Court concluded that “the
reason for collection through veni[]
puncture is not a higher probability of
accuracy. Instead, veni[]puncture is the
preferred method for collecting blood
alcohol samples from adults because
extraction is easier, less hazardous, and
less painful when conducted through
the vein” Dedman, 2004-NMSC-037, €9
14-20. Accordingly, our Supreme Court
held that “compliance with the ‘collection
by veni[]puncture’ requirement is not a
prerequisite to the admissibility of blood
alcohol reports” Id. € 21. By contrast, in
Martinez, our Supreme Court held that
the SLD requirement (in 7.33.2.11(A)-
(B) NMAC) that “breath-alcohol testing
equipment be certified by SLD for a period
of up to one year” and related require-
ments, “clearly exist to ensure that the
result of a test conducted on a breathalyser
is accurate” Martinez, 2007-NMSC-025,
€9 11-12. Thus, before a breath alcohol test

card “is admitted into evidence, the [s]tate
must make a threshold showing that the
machine has been certified” Id. ¢ 12.
{29} SLD regulations with respect to
blood sample collection for purposes of
toxicology screening provide in part:
The samples shall be dispensed or
collected using an SLD-approved
blood collection kit. SLD-ap-
proved blood collection kit will
contain two or more sterile tubes
with sufficient sodium fluoride so
that the final concentration shall
contain not less than 1.0 percent
sodium fluoride.
7.33.2.15(A)(3) NMAC. Defendant argues
that this regulation requires the State to
prove that the entire SLD-approved kit
was used, as a predicate to admissibility, to
ensure the accuracy of any blood sample,
quoting our language from State v. Garcia,
2016-NMCA-044, € 4, 370 P.3d 791, in
which we described an SLD-approved
blood draw kit as “includ[ing] everything
that is needed for a blood draw to ensure
continuity and standardization, and to
avoid compromising the accuracy and
integrity of blood samples. The kits contain
instructions, paperwork, an iodine clean-
ing pad, a needle with attached tube, and
two gray-topped, sterile vacuum tubes
containing sodium fluoride—a white
powder preservative” Here, Defendant
contends, because Officer Benally “was
unable to say” whether the kit used by the
nurse was an SLD-approved kit, the State
failed to lay the requisite foundation. We
disagree with Defendant’s characteriza-
tion of the evidence, and his contention
that, in effect, every piece of the SLD-
approved kit must be utilized to ensure
the accuracy, and therefore admissibility,
of blood samples.
{30} First, Officer Benally testified that
the blood collection kit used by the nurse
was “the same” as the kit that Officer Be-
nally had brought with her initially, and
Officer Benally was able to describe the
contents of the kits in detail. If the second
kit was not an SLD-approved Kkit, it is also
unclear why it included the standard tags
and the SLD forms filled out by Officer
Benally. Moreover, a note next to the
nurse’s certification (entered in evidence
by defense counsel) explained the crossed-
out language as to the “entire contents”
of the (second) kit having been used: the
nurse substituted a “butterfly” needle for
the needle included in the kit. A butterfly
needle, also known as a “winged set,” is a
venipuncture method recommended for
small veins, the elderly, or children. See,
e.g., Geneva: World Health Organization,

*The SLD regulations were amended in 2010; when Dedman was decided in 2004, the regulation regarding venipuncture, now
located at 7.33.2.15(A)(1) NMAC, was located at 7.33.2.12(A)(1) NMAC (2001), which was repealed. See Dedman, 2004-NMSC-037,

g4
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WHO Guidelines on Drawing Blood: Best
Practices in Phlebotomy, Ch. 3.2, Table 3.1
(2010), https://www.ncbi.nlm.nih.gov/
books/NBK138650/. According to Ms.
Sarker, a staff manager familiar with the
standards and procedures of the SLD,
use of a “smaller” needle, rather than the
needle included in the kit, is not uncom-
mon. Thus, the district court’s finding that
an SLD-approved kit was used, but for the
substitution of the butterfly needle for the
standard needle, was supported by the
facts and circumstances of the case.

{31} Second, the quoted language from
Garcia—that SLD kits contain everything
necessary “to avoid compromising the
accuracy and integrity of blood samples”—
was our description of the testimony in
that case; we expressly did not decide
whether the blood test result should have
been excluded because “the protocols and
contents of the SLD blood draw kit were
not followed and used”” 2016-NMCA-044,
€9 4, 24. Furthermore, even though the
regulation states that blood samples “shall
be collected” using an “SLD-approved
blood collection kit,” such mandatory
language was also used in the regula-
tion at issue in Dedman. 7.33.2.15(A)(3)
NMAG; see Dedman, 2004-NMSC-037, €94
4,21 (noting that 7.33.2.12(A)(1) NMAC
(2001) requires blood samples to be col-
lected by venipuncture). The question is
whether the mandate goes to accuracy, or
to other factors, such as ease of adminis-
tration or the safety and comfort of the
subject of the blood draw.

{32} If Dedman held that proof of the use
of venipuncture as the method of drawing
a blood sample is not a prerequisite for
admissibility, it would be contradictory
for us to hold that a particular method
of venipuncture—i.e., use of the needle
included in the standard SLD-approved
kit—is a prerequisite for admissibility,
absent evidence that other methods are
less reliable.* Defendant did not make this
showing, nor any argument to this effect.
We further note that the regulation at issue
states that SLD-approved kits “will contain
two or more sterile tubes with sufficient
sodium fluoride so that the final con-
centration shall contain not less than 1.0
percent sodium fluoride[,]” but does not
specify which needle should be included in
the kit. 7.33.2.15(A)(3) NMAC. Presum-
ably, if a particular method or needle-type
were critical to ensuring the accuracy of a
blood sample, the regulation would list it
explicitly, as it does by listing the required
tubes and preservative concentration.
In sum, in the absence of evidence or
regulatory guidance to the effect that the
needle included in SLD-approved blood

draw Kkits is accuracy-ensuring, rather
than a common and convenient needle
for venipuncture blood draws, the district
court did not err in finding that the use
of a butterfly needle was not a basis upon
which to exclude Defendant’s blood test
result from evidence.

{33} Defendant argues that the district
court also erred in admitting his blood
test results in evidence because his blood
was collected approximately four hours
after the collision, and SLD regulations
provide that “[t]he initial blood samples
should be collected within three hours of
arrest” 7.33.2.15(A)(2) NMAC. Defendant
emphasizes that, based on our decision
in Bowden, 2010-NMCA-070, €9 6-7,
this regulation is “accuracy-ensuring,”
and therefore the State must demonstrate
compliance with the regulation as a pre-
condition to admissibility of the blood
test result. The State counters that the
ICA supersedes this regulation, permit-
ting admission in evidence of test results
collected more than three hours after the
arrest, with the “trier of fact” to “determine
what weight to give the test result,” Section
66-8-110(E), also citing (as did the district
court) our holding in Bowden, 2010-
NMCA-070, 49 8-12. Defendant replies
that the ICA provision explicitly applies
to blood-alcohol tests only; therefore, the
regulation governs. A closer examina-
tion of the relevant statutes and the SLD’s
amended regulatory scheme convinces
us that 7.33.2.15(A)(2) NMAC does not
mandate per se exclusion of all chemical
tests administered more than three hours
after arrest. We explain.

{34} Our de novo interpretation of the
DWI statute, the ICA, and SLD regula-
tions is guided by longstanding principles,
the most important of which is to give
effect to the intent of the Legislature and/
or promulgating agency. See State v. Tor-
res, 2006-NMCA-106, €€ 5, 8, 140 N.M.
230, 141 P.3d 1284; see also State v. Willie,
2009-NMSC-037, € 9, 146 N.M. 481, 212
P.3d 369 (applying principles of statutory
interpretation to SLD regulations under
de novo standard of review). “[I]n de-
termining intent we look to the language
used and consider the statute’s history and
background.” Key v. Chrysler Motors Corp.,
1996-NMSC-038,9 13,121 N.M. 764,918
P2d 350. When the words used are plain
and unambiguous, we give a statute its
literal reading, unless that reading would
lead to an injustice, absurdity, or contra-
diction, in which case “we will construe
the statute according to its obvious spirit
or reason.” Willie, 2009-NMSC-037, € 9
(internal quotation marks and citation
omitted); see Torres, 2006-NMCA-106, ¢

8. Moreover, we consider the provision(s)
at issue “in the context of the statute as a
whole,” including its purposes and conse-
quences. Baker v. Hedstrom, 2013-NMSC-
043, € 15,309 P.3d 1047.
{35} The ICA establishes a framework
for chemical testing of persons suspected
of DWI, such that “[a]ny person who
operates a motor vehicle” in New Mexico
is deemed to have consented “to chemical
tests of his breath or blood,” with such test-
ing processes to be approved by the SLD.
Section 66-8-107(A). The SLD is separately
authorized to “promulgate and approve
satisfactory techniques or methods to test
persons believed to be operating a motor
vehicle . . . under the influence of drugs”
and to “establish criteria and specifications
for equipment, training, quality control,
testing methodology, blood-breath rela-
tionships and the certification of opera-
tors, instructors and collectors of breath
samples” NMSA 1978, § 24-1-22(A), (B)
(2003). The SLD promulgated these regula-
tions in 7.33.2 NMAC. Under the ICA, “[t]
he results of a test performed pursuant to
the [ICA] may be introduced into evidence
in any civil action or criminal action aris-
ing out of the acts alleged to have been
committed by the person tested for driving
a motor vehicle while under the influence
of intoxicating liquor or drugs” Section
66-8-110(A).
{36} Provisions governing chemical
blood tests, and the timing of blood collec-
tions within New Mexicos DWT statutes,
the ICA, and SLD regulations have been
amended in ways relevant to our interpre-
tation of the specific provisions at issue
here. From 1993-2003, New Mexico’s DWI
provision read (in relevant part) as follows:

A. It is unlawful for any

person who is underthe

influence of intoxicating liquor to

drive any vehicle within this state.

B.It is unlawful for any person

who is under the influence of

any drug to a degree that renders

him incapable of safely driving a

vehicle to drive any vehicle within

this state.

C.  Itis unlawful for any per-

son who has an alcohol concen-

tration of eight one-hundredths

or more in his blood or breath to

drive any vehicle within this state.
NMSA 1978, § 66-8-102 (1993). Nota-
bly, although Subsection C established a
presumptive level of impairment (blood
alcohol concentration (BAC) of .08 or
higher), the statute did not contain any
provision governing the timing of blood
alcohol tests. This Court recognized that
“[t]liming is an essential element of the

*We note that, when Dedman was decided in 2004, the SLD regulations contained the same provision requiring use of an SLD-
approved blood kit, then located at 7.33.2.12(A)(3) NMAC (2001).
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crime” under any of these subsections, and
that [S]ubsection C in particular required
“[t]he State [to] prove a nexus between a
BAC of 0.08 or more” at the time “defen-
dant operated a motor vehicle” State v.
Baldwin, 2001-NMCA-063, € 8, 130 N.M.
705, 30 P.3d 394 (internal quotation marks
and citation omitted). We also recognized
both the inevitability of some delay in test-
ing, and the difficulty of “[e]xtrapolating
backward in time[,] . . . even for experts,”
suggesting that our Legislature “could
choose to create a statutory inference that
a0.08 BAC within a specified time, say two
or three hours after driving, is prima facie
evidence of a per se violation of Section 66-
8-102(C), which a defendant could then
try to rebut” Baldwin, 2001-NMCA-063,
99 17, 19; see State v. Christmas, 2002-
NMCA-020, € 22, 131 N.M. 591, 40 P.3d
1035 (stating that “it would be preferable
if the [L]egislature would prescribe a
relation-back period by statute so that a
jury could rely on a subsequent, timely
BAC test result as a presumptive surrogate
for what the BAC likely was at the time
of driving”). At the time of these obser-
vations, the SLD regulations provided,
with respect to the timing of blood tests,
that “[t]he initial blood samples should
be collected within two hours of arrest”
7.33.2.12(A)(2) NMAC (2001).
{37} Then, in 2007, the Legislature
amended the DWT statute as follows:

It is unlawful for . . . a person to

drive a vehicle in this state if the

person has an alcohol concen-

tration of eight one hundredths

or more in the person’s blood

or breath within three hours of

driving the vehicle and the alcohol

concentration results from alcohol

consumed before or while driving

the vehicle|.]
NMSA 1978, § 66-8-102(C)(1) (2007)
(emphasis added). The Legislature also
added the following provision to the ICA:

If the test performed pursuant

to the [ICA] is administered

more than three hours after the

person was driving a vehicle, the

test result may be introduced as

evidence of the alcohol concen-

tration in the person’s blood or

breath at the time of the test and

the trier of fact shall determine

what weight to give the test result

for the purpose of determining a

violation of Section 66-8-102[.]
Section 66-8-110(E).
{38} The interaction between these
amended statutory provisions and the SLD
regulation was raised in Bowden, where a
defendant appealed his conviction under
Section 66-8-102(C)(1), arguing that the
SLD regulation providing that blood sam-
ples “should be collected within two hours

of arrest” mandated exclusion of his blood-
alcohol test result, the test having been
conducted two hours and forty minutes
after his arrest. Bowden, 2010-NMCA-070,
¢ 4 (internal quotation marks and citation
omitted). We held that, while the regula-
tion’s two-hour testing requirement was
accuracy-ensuring, and therefore would be
a foundational requirement for admission
of blood-alcohol test results in evidence,
the amendment to the ICA in Section
66-8-110(E) superseded the regulation
by permitting the introduction of results
of tests administered after three hours as
“evidence of the alcohol concentration in
the person’s blood or breath at the time of
the test,” with “the trier of fact” to “deter-
mine what weight to give the test result”
Bowden, 2010-NMCA-070, €9 7-11 (inter-
nal quotation marks and citation omitted).
We explained that a statute prevails over
an inconsistent regulation. Id. € 12 (citing,
inter alia, Jones v. Emp’t Servs. Div. of Hu-
man Servs. Dep’t, 1980-NMSC-120, € 3, 95
N.M. 97, 619 P.2d 542, holding that “[a]
n agency by regulation cannot overrule a
specific statute”).

{39} The State advocates that we extend
Bowden to hold that Section 66-8-110(E)
also supersedes the SLD regulation with
respect to blood tests for drugs. The State
argues that reading the statute literally
would produce the absurd result of ex-
cluding drug test results, but admitting
blood-alcohol results from blood tests
administered more than three hours after
driving. We could so hold, particularly
given the stated intent of the Legislature to
provide for the admissibility of “chemical
tests,” presumably including drug tests,
taken more than three hours after driv-
ing. S.B. 440, 48th Leg., Reg. Sess. (2007)
(proposing the 2007 amendments to the
ICA and DWTI statutes, describing the
amendments, in apparent reference to
Section 66-8-110(E), as “providing for
the admissibility of chemical tests taken
more than three hours after driving”); see
Willie, 2009-NMSC-037, € 9 (holding that
we do not read a statute literally where
such a reading would lead to an injustice,
absurdity, or contradiction; in such cases
“we will construe the statute according
to its obvious spirit or reason” (internal
quotation marks and citation omitted)).
However, we need not take this course, as
we are no longer persuaded that the SLD
intended its provision regarding the tim-
ing of chemical blood tests to be a “cutoff,”
after which a test lacks sufficient accuracy
to be given evidentiary weight in any cir-
cumstance. We acknowledge and reiterate
that, in general, the greater the delay in
chemical testing, the less informative the
test is likely to be as to a person’s condition
at the time of driving. However, it does not
necessarily follow that the SLD intended

to establish a window of time in which a
driver suspected of DWI must be tested
for the result to have probative value.
{40} Following our decision in Bowden,
the SLD amended its regulations to pro-
vide that initial blood samples “should
be collected within three hours of arrest”
7.33.2.15(A)(2) NMAC (emphasis added).
We conclude that the SLD intended in this
subsection to establish a preference, not a
mandate, for testing within a three-hour
window, at least in part so that any BAC
test result of 0.08 or higher would be
probative under the statutory presump-
tion set forth in Section 66-8-102(C)
(1). Several factors favor this interpreta-
tion. First, the SLD apparently amended
the provision in 2010 to align with the
statutory presumption enacted in 2007,
as described hereinabove. Second, if the
intent of the SLD provision was always to
bar, on accuracy grounds, the admissibil-
ity of tests administered after a certain
length of time, surely the SLD would not
have responded to the statutory amend-
ments by expanding the timeframe for all
chemical blood testing. Third, the SLD
has continued to use the word “should”
rather than “shall” or “must,” suggesting
that the SLD does not view the provision
as mandatory, but as preferred or recom-
mended. See, e.g., Federal Plain Language
Guidelines, 25 (March, 2011, rev. May,
2011), https://www.plainlanguage.gov/
media/FederalPLGuidelines.pdf (guiding
writers of regulations to use “should” for
a recommendation). The SLD used the
term “shall,” a term with mandatory con-
notations, in many other subsections of
the SLD regulations, but not here. See, e.g.,
7.33.2.15(A)(1) NMAC (providing that
“[b]lood samples shall be collected in the
presence of the arresting officer or other
responsible person who can authenticate
the samples”); see also Redman v. Bd. of
Regents of N.M. Sch. for Visually Handi-
capped, 1984-NMCA-117, € 17, 102 N.M.
234, 693 P.2d 1266 (“The use of the word
‘shall’ ordinarily imposes a mandatory
requirement.’); see also Anderson v. United
Tel. Co. of Kan., 933 E2d 1500, 1502 (10th
Cir. 1991) (stating that “the legislature’s
use of two different terms is presumed to
be intentional”).

{41} Finally, and most critically, we can
hardly imagine that the SLD amended
its provisions knowing that alcohol tests
administered after three hours would be
admissible as evidence of blood alcohol
levels at the time of testing, but intending
that drug tests so administered would be
inadmissible. Unlike alcohol, “drugs” as
a category encompass everything from
prescription medications to heroin—a
wide variety of chemicals, processed by
and stored in the body in myriad ways, and
causing varying effects. The significance
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of a drug test administered at any point
in time after an arrest will have at least
some variance according to substance.
More critically, in New Mexico, there are
no statutory presumptions with respect to
drugs—the State must always establish that
the presence of a drug in the defendant’s
body at the time of testing is probative as to
the defendant’s alleged impairment at the
time of driving. See § 66-8-102(B) (provid-
ing that “[i]t is unlawful for a person who is
under the influence of any drug to a degree
that renders the person incapable of safely
driving a vehicle to drive a vehicle within
this state”); Baldwin, 2001-NMCA-063, ¢
8 (confirming that the state must prove
an excessive BAC at the time of driving).
This context reveals no reason that the SLD
would select three hours as a mandatory
cutoff for all drug test results.

{42} In sum, we conclude that the SLD’s
amended regulation, 7.33.2.15(A)(2)
NMAG, establishes a preference for blood
tests to be administered within a time-
frame that permits a statutory presump-
tion of impairment if the BAC result is 0.08
or higher, while still allowing blood tests
(for alcohol or drugs) to be administered
outside of this time-frame and given ap-
propriate weight under the factual circum-
stances of each case. Accordingly, we hold
that Defendant’s blood test did not lack a
foundation due to the test having been
administered approximately four hours
after the accident in this case.*
Admissibility of Expert Testimony

{43} Defendant also argues that the
district court abused its discretion by
admitting the testimony of the State’s
toxicology expert, Ms. Sarker, because
Ms. Sarker’s opinion was unreliable and
inadmissible. Defendant failed to preserve
this argument. A claimed error in admis-
sion of evidence is not preserved unless the
party claiming the error timely objected
and stated the specific basis. See Rule
11-103(A)(1) NMRA; Rule 12-321(A)
NMRA; see also State v. Walters, 2007-
NMSC-050, € 18, 142 N.M. 644, 168 P.3d
1068 (“In order to preserve an issue for
appeal, a defendant must make a timely
objection that specifically apprises the
trial court of the nature of the claimed
error and invokes an intelligent ruling
thereon” (internal quotation marks and
citation omitted). Here, while Defendant
contends that he preserved his argument
through “multiple defense objections,” the
portions of the record to which Defendant
directs us are defense counsel’s objections

to Ms. Sarker’s qualifications to testify as to
the effect of drugs on human behavior and
driving ability. Ms. Sarker was questioned
by counsel and the district court with re-
spect to her qualifications to testify on this
issue, but—once the court qualified Ms.
Sarker as an expert—defense counsel made
no objections as to the substance of Ms.
Sarker’s opinions or the reliability of her
methodology as applied in this case. In-
deed, Defendant concedes that the district
court advised counsel at the conclusion of
trial that a Daubert motion and hearing
would have been beneficial, noting that
“qualifications versus reliability [of expert
opinions] are different things” We agree.
See United States v. Avitia-Guillen, 680 F.3d
1253, 1257 (10th Cir. 2012) (holding that
“[w]here a party objects only to an expert’s
qualifications, he does not preserve an
objection to the expert’s methodology”).
{44} Although Defendant raises no argu-
ment that admission of Ms. Sarker’s testi-
mony constituted fundamental or plain
error, we have the discretion to review
the district court’s decision under these
standards. See Rule 11-103(E) (“A court
may take notice of a plain error affect-
ing a substantial right, even if the claim
of error was not properly preserved.”);
Rule 12-321(B)(2)(b), (c) (permitting the
appellate court in its discretion to review
issues involving plain or fundamental
error); State v. Lucero, 1993-NMSC-064,
€ 12, 116 N.M. 450, 863 P.2d 1071 (cit-
ing State v. Barraza, 1990-NMCA-026,
¢ 17, 110 N.M. 45, 791 P.2d 799). “The
rule of fundamental error applies only if
there has been a miscarriage of justice, if
the question of guilt is so doubtful that
it would shock the conscience to permit
the conviction to stand, or if substantial
justice has not been done?” State v. Orosco,
1992-NMSC-006, ¢ 12,113 N.M. 780, 833
P.2d 1146. Plain error, which applies only
to evidentiary matters, is a less stringent
standard than fundamental error, but the
error must affect a substantial right of the
defendant, such that we have “grave doubts
concerning the validity of the verdict and
the fairness of the trial” Lucero, 1993-
NMSC-064, €9 12, 22.
{45} Review for plain or fundamental
error on unpreserved expert issues may
prove, as it does here, an extremely diffi-
cult task. Our observations from Barraza,
1990-NMCA-026, € 3, are fitting:

[T]his case does not present

a suitable vehicle for us to ac-

complish more than providing a

few limited observations. Proper
analysis of the subtleties arising in
[this] testimony requires that the
issue be focused in the trial court.
When a specific objection is
raised to such testimony, counsel
for both parties can produce an
appropriate record and the trial
judge can exercise an informed
discretion. We can then review
whether that discretion was
abused. In this case, however, the
most troubling contentions raised
in [the] defendant’s brief . . . were
not preserved for appeal because
they were not raised in the trial
court. Therefore, we need not
address them to dispose of this
appeal. Nor do we think it wise to
utter dicta on subtle evidentiary
matters without a record that
presents the issues with greater
clarity than does the record here.
(Citations omitted.) Accordingly, we are
able to conduct only a limited review of
Defendant’s arguments.
{46} Defendant compares this case to
Downey, 2008-NMSC-061, €6 28-34, in
which our Supreme Court held that sci-
entific expert testimony® will only assist
the trier of fact if the expert’s methodology
“fits” the facts of the case. According to De-
fendant, Ms. Sarker’s opinion did not “fit”
the facts of this case because her opinion
was predicated on assumptions, which had
no evidentiary foundation in the record.
Defendant points to Ms. Sarker’s testi-
mony that the effect of the drugs found in
Defendant’s blood on a person’s ability to
drive depends on a person’s metabolism,
the length of time the person has used
the drugs, and a person’s sensitivity to the
effects of the drugs. Ms. Sarker conceded
that she knew none of these things about
Defendant, nor did she have information
about his injuries or his medical treat-
ment after the accident, which may have
impacted both his drug test results and
his behavior in the hospital. Accordingly,
Defendant contends, Ms. Sarker’s opinion
that Defendant was impaired at the time
of driving was mere guesswork.
{47} Defendant is correct that, for scien-
tific evidence to be admissible under Rule
11-702, “the reasoning or methodology
underlying the testimony must not only
be scientifically valid, it also must be prop-
erly applied to the facts in issue.” Downey,
2008-NMSC-061, € 30 (alteration, empha-
sis, and internal quotation marks omitted).

4We assume without deciding that “arrest” is used in 7.33.2.15(A)(2) NMAC is synonymous with “accident;,” or “time of driving,’
an argument advanced by Defendant and not contested by the State.

SThere is no dispute that Ms. Sarker’s testimony is subject to the requirements for scientific expert testimony, as set forth in State v.
Torres, 1999-NMSC-010, €9 25-26, 127 N.M. 20, 976 P.2d 20 (describing factors to guide the district court in analyzing the reliability

of scientific knowledge and testimony).
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In Downey, the expert purported to apply
a retrograde extrapolation analysis of the
defendant’s BAC, but “did not have the
facts necessary to plot [the d]efendant’s
placement on the BAC curve[.]” Id. €
33. Here, however, Defendant does not
identify the methodology he contends was
misapplied by Ms. Sarker. Although Ms.
Sarker testified that the effects of a drug
or drugs on a person varies according to
factors such as a person’s metabolism and
sensitivity, she never testified that her
methodology requires direct knowledge
of these variables. Rather, she testified that
she based her opinion on Defendant’s toxi-
cology results, his driving behavior, and
his interactions with Officer Benally at the
hospital. Defendant never challenged (here
or at trial) the soundness of this methodol-
ogy as applied in this case. Such testing of
Ms. Sarker’s methodology could have in-
cluded whether, for instance, Defendant’s
behavior at the hospital were attributable
to his injuries and/or possible medication
administration, Defendant’s toxicology
results and his driving behavior alone were
capable of supporting Ms. Sarker’s opin-
ion. We cannot analyze these issues in a
vacuum. The district court found that Ms.
Sarker was qualified to offer an opinion on
whether Defendant was impaired by drugs
at the time of the collision, and Defendant
does not challenge Ms. Sarker’s qualifica-
tions on appeal. The district court’s role
is to ensure that “the scientific procedure
which supports the testimony is . . . capable
of supporting opinions based upon a
reasonable probability rather than conjec-
ture”” State v. Alberico, 1993-NMSC-047, ¢
98, 116 N.M. 156, 861 P.2d 192 (internal
quotation marks and citation omitted). On
this record, we cannot say that an alterna-
tive explanation for Defendant’s behavior
at the hospital rendered Ms. Sarker’s
methodological procedures incapable of
supporting an opinion based on reason-
able probability rather than conjecture.
While Ms. Sarker’s conclusions may be
shaky, it was the jury’s province to weigh
them. See Acosta v. Shell W. Expl. & Prod.,
Inc., 2016-NMSC-012, € 41, 370 P.3d 761;
see also Daubert v. Merrell Dow Pharms.,
Inc., 509 U.S. 579, 596 (1993) (“Vigorous
cross-examination, presentation of con-
trary evidence, and careful instruction
on the burden of proof are the traditional
and appropriate means of attacking shaky
but admissible evidence.”). Moreover, “any
doubt regarding the admissibility of [ex-
pert opinion] evidence should be resolved
in favor of admission, rather than exclu-
sion.” Lee v. Martinez, 2004-NMSC-027, €
16,136 N.M. 166, 96 P.3d 291. For all these
reasons, while we agree with the district
court that a Daubert hearing would have
been beneficial in this case, the admission
of Ms. Sarker’s testimony does not cause

us grave concern about the validity of
the verdict or the fairness of Defendant’s
trial, and therefore such admission did not
constitute plain or fundamental error.
Sufficiency of the Evidence

{48} Defendant’s last argument is that the
State failed to present sufficient evidence to
sustain his convictions. Sufficient evidence
means “substantial evidence of either a
direct or circumstantial nature exists to
support a verdict of guilt beyond a reason-
able doubt with respect to every element
essential to a conviction.” State v. Sutphin,
1988-NMSC-031, ¢ 21,107 N.M. 126,753
P2d 1314. In reviewing the evidence, we
must view it “in the light most favorable
to the state, resolving all conflicts therein
and indulging all permissible inferences
therefrom in favor of the verdict” Id. We
do not reweigh the evidence or substitute
our judgment for that of the jury. See id.
(explaining that “[a]n appellate court does
not evaluate the evidence to determine
whether some hypothesis could be de-
signed which is consistent with a finding
of innocence”).

{49} With respect to his convictions for
homicide and great bodily harm by vehicle,
Defendant first alleges that “the State
has failed to prove” an essential element
of both crimes: namely, that Defendant
was under the influence of oxycodone,
alprazolam and marijuana to the extent
that he was incapable of safely driving
a vehicle. See §$ 66-8-101(C), -102(B);
UJI 14-240(B), (D) NMRA; UJI 14-245
NMRA. According to Defendant, even
if Ms. Sarker’s testimony was admissible
as sufficiently reliable, her opinion that
“the toxicology report was ‘consistent’ with
the accident does not establish beyond a
reasonable doubt that [Defendant] was im-
paired to the degree that he was incapable
of safely driving” Defendant cites State v.
Consaul, 2014-NMSC-030, € 73, 332 P.3d
850, for the proposition that, where the
State relies “solely” on expert opinion tes-
timony to establish an element of a crime,
the expert’s opinion must go beyond a
reasonable degree of probability for a jury
to find the element established beyond a
reasonable doubt.

{50} First, Defendant’s reference to Ms.
Sarker’s testimony is incomplete. Ms. Sarker
also testified that, in her opinion, based on
the totality of the circumstances, Defendant
was unable to drive safely at the time of the
accident. She further testified that, even if
Defendant was administered oxycodone
after the accident, it was her opinion that
the additive effects of alprazolam and THC
had impaired Defendant’s ability to drive
safely. Second, our Supreme Court in Con-
saul contrasted the isolated medical expert
testimony in that case with “most cases,” in
which “additional non-opinion evidence,
such as forensic evidence, supplements an

expert’s opinion,” allowing the jury to “draw
supporting inferences and reason from the
totality of the evidence to find proof beyond
areasonable doubt.” Id. € 71. There was such
additional evidence here. Ms. Yurkovich
testified that the white sedan was weaving
onto the shoulder and into the opposite lane
of traffic even before the collision occurred.
Sergeant Atencio testified that there was no
evidence that Defendant either braked or
swerved to avoid an obstacle in the road,
consistent with the testimony of Ms. Yurkov-
ich and Ms. Vigil that the road was clear just
before the collision. According to Major
Vigil, after the accident, the white sedan
not only smelled strongly of marijuana, but
e-cigarettes were found on the floorboard
of the driver’s side and in the driver’s side
door panel, along with marijuana in the
driver’s side door panel. At the hospital,
Officer Benally observed that Defendant’s
eyes were red and glassy. Although we agree
that emergency medical personnel may have
administered a pain medication such as oxy-
codone to Defendant, no evidence suggested
that Defendant may have been administered
marijuana or alprazolam, an anti-anxiety
medication, after the accident. The evidence
also shows that Defendant was initially un-
conscious, then had to be removed from the
vehicle and airlifted to a hospital, rendering
it extremely unlikely that he used marijuana
or alprazolam between the collision and the
drug test. All of this supported Ms. Sarker’s
opinion, such that the jury could “reason
from the totality of the circumstances to
find proof beyond a reasonable doubt” that
Defendant was under the influence of, at a
minimum, alprazolam and marijuana, to the
extent that he was incapable of safely driving
a vehicle at the time of the collision.

{51} Defendant also contends that the State
failed to prove that the accident was not the
result of the black SUV attempting to pass
Ms. Vigil. We interpret this argument as a
limited challenge to the evidence in sup-
port of causation (that Defendant’s driving
while under the influence of drugs caused
the death of Ms. Hinds and the injuries to
Ms. Vigil). Defendant contends that “[t]he
State’s own evidence established that the
negligence of the SUV driver was the only
significant cause of the accident.” We cannot
agree with this characterization. The only
evidence that the black SUV attempted a
pass, prior to the collision, was Dr. Mik-
kelson’s testimony, which lends little if any
support to Defendant’s theory. Dr. Mikkel-
son testified that the black SUV had returned
to the northwest-bound lane, and that Dr.
Mikkelson had slowed down to allow more
space between his vehicle and the black SUV
before the collision occurred. And, as noted
by Officer Atencio, there was no evidence
that Defendant swerved aggressively or
braked to avoid a collision. This evidence is
inconsistent with a theory that Defendant
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collided with Ms. Vigil in an attempt to avoid
the black SUV. Furthermore, the State was
not charged with eliminating every theory
consistent with Defendant’s innocence. The
jury weighed the evidence and was free to
reject Defendant’s version of the facts. See
State v. Duran, 2006-NMSC-035, € 5, 140
N.M. 94, 140 P.3d 515. Our inquiry is not
whether the jury could have reached a dif-
ferent conclusion, but whether there was
substantial evidence for the conclusion the
jury did reach. See I re Ernesto M., Jr., 1996-
NMCA-039, ¢ 15, 121 N.M. 562, 915 P.2d
318. Defendant does not engage that larger
inquiry with respect to causation, so neither
do we. See Headley v. Morgan Mgmt. Corp.,
2005-NMCA-045, € 15, 137 N.M. 339, 110
P3d 1076 (holding that the appellate court
does not review undeveloped arguments).
{52} Concerning Defendant’s convictions
for possession of marijuana and drug para-
phernalia, Defendant argues that the State
failed to prove constructive possession.
Specifically, Defendant argues that the
State proved only Defendant’s proximity to
the drugs and paraphernalia found in the
white sedan, but “failed to prove that [De-
fendant] had knowledge [of)] or control
over; those items. We are unpersuaded.
{53} UJI 14-130 NMRA defines posses-
sion as follows:

A person is in possession of

(name of object) when, on the

occasion in question, he knows

what it is, he knows it is on his

person or in his presence and he

exercises control over it.

Even if the object is not in his

physical presence, he is in pos-

session if he knows what it is

and where it is and he exercises

control over it.

Two or more people can have pos-

session of an object at the same

time.

A person’s presence in the vicinity

of the object or his knowledge of

the existence or the location of

the object is not, by itself, posses-

sion.
{54} Thus, the possession element of an
offense is satisfied where there are facts from
which a jury could reasonably infer that the
defendant “(1) knew of the presence of the
[object at issue], and (2) exercised control
over it State v. Maes, 2007-NMCA-089, ¢
13, 142 N.M. 276, 164 P.3d 975; see State v.
Brietag, 1989-NMCA-019, ¢ 14, 108 N.M.
368, 772 P.2d 898 (holding that possession
requires a “rational connection between the
location of the [object] and [the] defendant’s
probable knowledge and control [over it]”);
see also State v. Barber, 2004-NMSC-019, ¢
28, 135 N.M. 621, 92 P.3d 633 (noting that
“possession denotes facts pertaining to the
relationship between a person and an item of
property, as well as the consequences that at-

tach to those facts” (internal quotation marks
and citation omitted)). A jury may infer
knowledge and control from the defendant’s
actions, statements, or conduct, and from
circumstantial evidence connecting the de-
fendant to the object. Barber, 2004-NMSC-
019, 9 27; State v. Phillips, 2000-NMCA-028,
€8, 128 N.M. 777,999 P2d 421.

{55} Defendant contrasts this case with
State v. Garcia, in which our Supreme Court
held that sufficient evidence supported the
defendant’s conviction for felony possession
of a firearm, where the gun was in a location
equally accessible to passenger and driver,
but the defendant (passenger) was sitting on
a clip which fit the gun. 2005-NMSC-017, €9
21-24,138 N.M. 1,116 P3d 72. Our Supreme
Court acknowledged that other evidence
(such as the driver not claiming the gun,
and the defendant’s beer bottle located next
to the gun) supported a finding of posses-
sion, but held that it was insufficient to show
the necessary control; the defendant sitting
on a clip that fit the gun was evidence that
“tip[ped] the balance in favor of the verdict”
Id. § 24. Here, Defendant contends, there
is no such definitive evidence. He notes
that the white sedan was registered to Ms.
Hinds, who was also present in the vehicle;
that many of the items recovered were in the
trunk of the vehicle or scattered throughout
the vehicle; and that many people had ac-
cess to the vehicle after the accident, before
the items were recovered by the police.
Defendant thus implies that the evidence
was equally consistent with Ms. Hinds pos-
sessing the items in issue, and/or with others
having deposited the items in the vehicle.
{56} We disagree that the evidence pre-
sented by the State was merely suggestive
of Defendant constructively possessing
marijuana and paraphernalia, such that, asin
Garcia, a further piece of definitive evidence
was required. Two people can possess an
object at the same time. UJI 14-130. This case
is similar to State v. Bauske, 1974-NMCA-
078, 99 5, 10, 24, 86 N.M. 484, 525 P.2d
411, where this Court affirmed the district
court’s conviction of the defendant (after a
bench trial) for possession of heroin, finding
that the defendant and his wife had jointly,
constructively possessed the drug. A search
of the vehicle had revealed heroin-related
paraphernalia in the wife’s purse, in the cen-
ter console of the vehicle, and in the trunk.
Id. § 7. There was evidence that the wife had
placed an eyeglass case containing heroin
and a “fix kit” under the rear seat of the pa-
trol car. Id. 44 8, 10. The fix kit contained a
syringe with the defendant’s fingerprint on
it,and a spoon, engraved with the name of
the defendant’s child, containing traces of
heroin. Id. € 8. The defendant had red needle
marks on his arm consistent with recent use
of heroin. Id. € 9. The foregoing constituted
substantial evidence that the defendant had
“constructively possessed the eyeglass case

containing the heroin prior to his wife plac-
ing the case under the back seat of the patrol
car[.]” Id. € 10.

{57} Similarly, here, there was evidence that
the marijuana and paraphernalia were “in a
location subject to the joint dominion and
control” of Defendant and Ms. Hinds. See id.
¢ 5. Ms. Hinds, who owned the vehicle, was
Defendant’s girlfriend, and she apparently
permitted him to operate the white sedan
on the date of the accident. As described in
detail hereinabove, following the accident,
marijuana products and paraphernalia were
found throughout the white sedan, includ-
ing a digital scale in the center console; an
e-cigarette, a package of marijuana leaves,
and a grinder in the driver’s side door com-
partment; another e-cigarette on the driver’s
side floor; and syringes containing marijuana
wax underneath Ms. Hinds on the passenger
seat. Although it is theoretically possible
that someone tampered with these items or
placed them in the sedan after the accident,
and prior to the arrival of the police, there is
substantial evidence they were in the sedan
and under Defendant’s and Ms. Hinds’ joint
control. Ms. Yurkovich observed the syringes
in the passenger seat in the minutes immedi-
ately following the accident. The items recov-
ered from the trunk (including nine syringes
containing THC residue, a glass smoking
pipe containing THC residue, and more
marijuana leaves) were similar to the items
recovered from the cabin, and there was no
evidence that the trunk was opened at any
time prior to the vehicle being impounded
and searched by the police. The postmortem
examination of Ms. Hinds revealed a positive
toxicology result for THC, and there was
evidence credited by the jury that Defendant
was under the influence of drugs including
THC at the time of the accident. Major Vigil
testified that, when he arrived at the scene
and approached the white sedan, there was
a strong odor of marijuana. Moreover, Dr.
Mikkelson and Ms. Yurkovich testified that
they looked through a wallet in Ms. Hinds’
seat, but moved no other objects, and saw no
one else move anything in the vehicle before
the police arrived.

{58} For all these reasons, we hold that, as
in Bauske, there was substantial evidence,
sufficient to sustain Defendant’s convic-
tions, that Defendant constructively pos-
sessed drug paraphernalia and marijuana.

CONCLUSION
{59} We affirm for the reasons set forth
herein.

{60} IT IS SO ORDERED.
LINDA M. VANZI, Judge

WE CONCUR:
JACQUELINE R. MEDINA, Judge
BRIANA H. ZAMORA, Judge
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Opinion
Kristina Bogardus, Judge.

{1} The State appeals the district court’s
order granting Defendant Gregory Mar-
tin Hobbs’ motion for new trial pursuant
to Subsection H of the Procedures for
Post-Conviction Consideration of DNA
Evidence statute, NMSA 1978, Section
31-1A-2 (2005, amended 2019). This ap-
peal requires us to interpret, as a matter of
first impression, the standard for granting
relief under Section 31-1A-2(H).! We hold
DNA evidence is “exculpatory” as used in
Section 31-1A-2(H)—that is, it reasonably
tends to negate the petitioner’s guilt—
when it (1) is material; (2) is not merely
cumulative; (3) is not merely impeaching
or contradictory; and (4) raises a reason-
able probability that the petitioner would
not have pled guilty or been found guilty
had the DNA testing been performed prior
to the conviction. We reverse the district

court’s grant of a new trial and remand
for further consideration in light of the
standard we announce in this opinion.
BACKGROUND

I. Defendant’s Trial and Direct Appeal
{2} During an altercation on June 15,
2012, Defendant shot and killed Ruben
Archuleta, Jr. and Ruben Archuleta, Sr.
Concluding that Defendant was legally
justified in shooting Ruben Jr., the State
did not prosecute Defendant for Ruben
Jr’s death. The State prosecuted Defendant
for voluntary manslaughter, contrary to
NMSA 1978, Section 30-2-3(A) (1994),
in relation to Ruben Sr’s death.

{3} At trial, Defendant argued that he
shot Ruben Sr. in self-defense. Specifically,
Defendant testified to the following: After
he had shot Ruben Jr., Ruben Sr. grabbed
either his hand or the gun. Defendant be-
gan backing up, attempting to get away, but
Ruben Sr. grabbed him again. Defendant
thought that Ruben Sr. was going to take
the gun away from him and use it against

him. Defendant began to fire at Ruben Sr.,
and they were so close that Defendant felt
Ruben Sr’s blood fall onto his hands from
having been shot. Defendant continued to
fire until he was out of ammunition; Ruben
Sr. continued to struggle with Defendant
until the last shot. Defendant was afraid
during the fight and believed that he was
protecting his own life when he shot Ru-
ben Sr.

{4} The jury also received the following
evidence that could reasonably support his
theory of self-defense: When interviewed
on the night of the incident, Teresa Ar-
chuleta—Ruben Jr’s wife—told police that
Defendant and Ruben Sr. were wrestling
before Ruben Sr. was shot. Teresa also tes-
tified that Defendant and Ruben Sr. were
really close together before the shooting.
Another witness testified that Defendant
and Ruben Sr. were wrestling with each
other and it appeared that Ruben Sr. was
trying to get the gun from Defendant. Dr.
Andrews, from the Office of the Medical
Examiner, opined that the gunshot wound
to the left side of Ruben Sr’s chest was
the result of a shot fired from six to eight
inches away. Dr. Andrews further testified
Ruben Sr’s shirt had to have been pulled
down to line up a gunshot defect on the
shirt with the bullet wound to his left chest.
{5} During closing argument, the State
questioned Defendant’s theory of self-
defense by asking the jury to consider
whether Defendant’s actions were rea-
sonable and whether there were facts that
supported the immediate appearance
of great bodily harm or death. Specifi-
cally, the State noted that Ruben Sr. was
unarmed and argued that the condition
of Defendant’s t-shirt, which had been
admitted into evidence, was inconsistent
with Defendant’s description of a struggle
for life and death. Defendant requested,
and the jury was instructed on, his theory
of self-defense.

{6} The jury rejected Defendant’s self-
defense theory, found Defendant guilty
of voluntary manslaughter, and also
found that Defendant used a firearm in
the commission of that crime, contrary to
NMSA 1978, Section 31-18-16(A) (1993).
Defendant was sentenced to a seven-year
term of incarceration.

{7} Defendant appealed and advanced
three arguments: (1) his “right to a pub-
lic trial was violated,” (2) he “received
ineffective assistance of counsel,” and
(3) “the district court erred in denying
[his] request for new trial” State v. Hobbs,

"The district court’s ruling and the parties’ arguments are based on the 2005 amendment of Section 31-1A-2, which was in effect
in 2015 when Defendant filed his petition for post-conviction DNA testing under that statute. Accordingly, this opinion also applies

the 2005 amendment.
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2016-NMCA-006, € 1, 363 P.3d 1259,
cert. denied, 2015-NMCERT-___ (No. S-
1-SC-35584, Dec. 7,2015). Defendant did
not challenge whether sufficient evidence
supported the jury’s finding that he did not
act in self-defense. Ultimately, this Court
affirmed Defendant’s conviction, id. € 37,
and our Supreme Court denied certiorari.
II. TheProceedings Pursuant to Section
31-1A-2

{8} In August 2015, while his appeal was
pending, Defendant filed a petition for
post-conviction DNA testing pursuant to
Section 31-1A-2(A). Defendant sought
(1) DNA testing on the handgun he used
to shoot Ruben Sr. as well as the t-shirt
Defendant was wearing on the night of the
shooting; and (2) the release of Ruben Sr’s
FTA blood card for comparison purposes.
As required by Section 31-1A-2(B), Defen-
dant agreed to submit to DNA testing and
authorized the district attorney’s use of the
DNA test results to investigate all aspects
of the case.

{9} At a hearing on Defendant’s petition,
the State did not oppose the requested
testing but did not concede that any result
therefrom would entitle Defendant to a
new trial or call into question the jury’s
verdict. Following the hearing, the district
court granted Defendant’s petition; or-
dered that all relevant evidence that could
be subjected to DNA testing be secured
and preserved, in accordance with Section
31-1A-2(F); and further ordered DNA
testing of the handgun and Defendant’s
t-shirt, pursuant to Section 31-1A-2(G)
(requiring that the district court “order
DNA testing if the petitioner satisfies the
requirements set forth in Subsections B
and C” of the statute).

{10} After DNA testing was complete,
Defendant moved to vacate his conviction
or, in the alternative, for a new trial. Defen-
dant argued that the DNA testing results
were exculpatory and he was therefore
entitled to relief under Section 31-1A-
2(H), which provides that “[i]f the results
of the DNA testing are exculpatory, the
district court may set aside the petitioner’s
judgment and sentence, may dismiss the
charges against the petitioner with preju-
dice, may grant the petitioner a new trial
or may order other appropriate relief” De-
fendant acknowledged that our Legislature
did not define “exculpatory” and argued
for a plain language analysis. See Buzbee v.
Donnelly, 1981-NMSC-097, € 45,96 N.M.
692,634 P.2d 1244 (“Exculpatory evidence
is evidence reasonably tending to negate
guilt” (internal quotation marks and ci-
tation omitted)). Specifically, Defendant
asserted that “[t]he DNA test results in
this case are exculpatory because the test
results are favorable to [him]” because
“they corroborate his self-defense claim
and counter the State’s argument that

[Ruben Sr’s] behavior did not present an
appearance of death or great bodily harm
to [Defendant]”

{11} In response to Defendant’s motion,
the State argued that the “DNA test results
are not exculpatory and d[id] not create
any factual dispute as to the evidence
presented at trial” The State also argued
that Defendant’s “claim is best reviewed
through a claim of ineffective assistance
of counsel” because the handgun and
t-shirt were available for forensic testing
before trial. Furthermore, the State noted
that Defendant had pointed to the lack of
forensic testing on the t-shirt and handgun
at trial as evidence that the Roswell Police
Department did not adequately investigate
whether Defendant acted in self-defense.
{12} Defendant replied that if the DNA
testing evidence had been available at
trial, there is a reasonable probability that
the jury would have found that Defen-
dant acted reasonably and in self-defense
because it “supports the testimony of a
struggle over the gun, that [Defendant]
was subjectively reasonable in his percep-
tion of an immediate threat of death or
great bodily harm, and that he had reason
to be in fear for his life” Defendant also
disputed that trial counsel’s effectiveness
was at issue in his request for relief.

{13} At the hearing on Defendant’s mo-
tion, the district court received testimony
from Eve Tokumaru, a forensic scientist
with the New Mexico Department of
Public Safety Forensic Laboratory who
was qualified as an expert in DNA analysis.
Ms. Tokumaru testified that she was able
to compare DNA mixtures from both the
ejection port of the handgun and the t-
shirt to the known samples for Ruben Sr.
and Defendant. Ms. Tokumaru believed
that the DNA mixtures came from touch
DNA, which she defined as DNA that was
not left behind in a biological fluid like
blood or saliva. Ms. Tokumaru acknowl-
edged that touch DNA can be the result
of a secondary transfer, wherein a person’s
DNA is deposited on an item by someone
other than that person.

{14} Ms. Tokumaru testified that Ruben
Sr. could not be eliminated as a possible
contributor to either mixture. However,
Ms. Tokumaru could not say that there was
a greater than fifty-percent probability that
Ruben Sr’s DNA was on the ejection port
or the t-shirt. Defendant was eliminated as
a contributor to the DNA mixture found
on the ejection port but was a major con-
tributor to the DNA found on the t-shirt.
{15} After the evidence was presented at
the hearing, the district court discussed its
proposed analysis, which involved consid-
eration of the following four questions: (1)
whether the evidence is new; (2) whether
the evidence is admissible; (3) whether the
evidence is exculpatory; and (4) whether

there was a reasonable probability that the
evidence, if presented at trial, would have
resulted in Defendant not being found
guilty. In response to the district court’s
proposed analysis, Defendant argued that
Section 31-1A-2 did not require that the
evidence be new in order to receive post-
testing relief. Ultimately, the district court
requested briefing from the parties on
whether the DNA evidence testified to by
Ms. Tokumaru would be admissible and
whether the evidence was exculpatory.
{16} In its briefing, the State conceded
that the evidence presented by Ms. To-
kumaru would be admissible at trial but
argued that the results of the DNA testing
were not exculpatory. Specifically, the State
argued that (1) the evidence was cumula-
tive; (2) secondary transfer could explain
why DNA consistent with Ruben Sr’s was
found on the handgun’s ejection port;
and (3) there were other explanations for
why DNA consistent with Ruben Sr’s was
found on the handgun’s ejection port—for
example, Ruben Sr. could have touched the
gun inadvertently or in an effort to push
it away. Defendant argued that the results
of the DNA testing were exculpatory.
Defendant contended that, because the
DNA evidence was physical evidence that
could support an inference that Ruben Sr.
grabbed the handgun, the State would not
have been able to prove that Defendant did
not act in self-defense. Defendant again
argued that there is no language in Section
31-1A-2 that requires the evidence to be
new or newly discovered.

{17} The district court entered findings
of fact and conclusions of law, wherein it
denied Defendant’s motion to vacate his
conviction or, in the alternative, for a new
trial. The district court explained that it
could not conclude that the evidence was
exculpatory, noting that Ms. Tokumaru
could not say that there was a greater
than fifty-percent probability that Ruben
Sr’s DNA was present on the t-shirt or the
handgun’ ejection port. The district court
further explained that, even if the evidence
was exculpatory, it could not conclude that
there was a reasonable probability that De-
fendant would not have been found guilty
even if the DNA evidence was presented at
trial because the evidence did not contra-
dict the State’s theory that Defendant did
not suffer any physical injuries.

{18} Defendant then filed a motion to re-
consider, requesting that the Court reopen
the record “for submission of additional
evidence addressing the interpretation of
the complex DNA mixtures” found on the
tested items. Defendant noted that the raw
data from the DNA testing performed by
Ms. Tokumaru had already been submit-
ted for probabilistic genotyping, which isa
statistical method that uses Markov Chain
Monte Carlo (MCMC) methods to infer
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genotypes that may have contributed to
a DNA sample and then assigns a prob-
ability to the inferred genotypes. The State
responded that Defendant’s motion did
not advance any new argument regarding
the DNA results being exculpatory and
therefore contended it should be denied.
{19} A hearing was held on Defendant’s
motion to reconsider. At the hearing, the
district court received testimony from Ms.
Tokumaru and Dr. Greg Hampikian, a pro-
fessor of biology at Boise State University
whose research included the development
of new forensic technology and analysis of
complex DNA mixtures. Both were admit-
ted as experts. Ms. Tokumaru’s testimony
was consistent with her testimony at the
first hearing. Ms. Tokumaru noted that
although the Department of Public Safety
Forensic Laboratory did not conduct
probabilistic genotyping at the time, there
were a number of other laboratories that
have employed and validated that method.
Dr. Hampikian testified that Cybergenet-
ics used a software product called “True
Allele” to subject the raw data that was
produced by Ms. Tokumaru to probabi-
listic genotyping. Dr. Hampikian testified
that the probabilistic genotyping process
takes into account more of the data than
the process employed by Ms. Tokumaru,
including consideration of data that is be-
low Ms. Tokumaru’s laboratory’s analytical
threshold and consideration of the relative
peak heights to a much greater degree.
Regarding the DNA mixture found on the
handgun’s ejection port, Dr. Hampikian
testified that although he could not say that
Ruben Sr’s DNA was present, he could say
that based on the probabilistic genotyping
in this case, assuming that the sample was
a three-person mixture, the likelihood
that a random person contributed to this
three-person mixture as opposed to Ruben
Sr. was 1 in 10,000,000.

{20} Following the hearing, the district
court issued a written order granting De-
fendant’s motion to reconsider. In its order,
the district court noted that the evidence
presented by Ms. Tokumaru would be ad-
missible and that it was “highly likely” that
the evidence presented by Dr. Hampikian
would also be admissible with proper
foundation and sponsoring witnesses.
While the order also noted that it was a
“close case” on whether Defendant met the
standard for a new trial set forth in Section
31-1A-2(H), the district court ultimately
granted the new trial after “conclud[ing]
that the evidence is probative to Defen-
dant’s claim of self]-]defense and could be

exculpatory.”? The State appealed.

DISCUSSION

{21} The State advances four arguments

in this appeal: (1) the district court erred

by failing to follow the procedures govern-
ing the consideration of post-conviction

DNA testing as set forth in Section 31-1A-

2; (2) the district court erred by granting

Defendant a new trial without first finding

that the DNA evidence was exculpatory;

(3) the district court erred in conclud-

ing that the probabilistic genotype DNA

evidence would be admissible; and (4)

the district court abused its discretion in

granting Defendant a new trial. We need
only address the State’s fourth argument
because it is dispositive of this appeal.

I. 'We Reverse the District Court’s
Grant of a New Trial and Remand
for Reconsideration in Light of the
Standard We Announce in This
Opinion

{22} This appeal presents the first oppor-

tunity for New Mexico’s appellate courts to

construe Section 31-1A-2, which governs
the procedures for post-conviction con-
sideration of DNA evidence. We are not
tasked with examining the requirements
for a petitioner to obtain testing, see Sec-

tion 31-1A-2(G), because the State did

not contest Defendant’s testing request.

Instead, our task in this case is to ana-

lyze Section 31-1A-2(H), which governs

whether a petitioner is entitled to a remedy
after post-conviction DNA testing has
been completed.

{23} To determine whether Defendant is

entitled to a remedy under Section 31-1A-

2(H), the State urges us to adopt the six

requirements on which courts rely when

considering a motion for new trial on the
grounds of newly discovered evidence.

See Rule 5-614(C) NMRA (governing

motions for new trial on the grounds of

newly discovered evidence); State v. Gar-

cia, 2005-NMSC-038, ¢ 8, 138 N.M. 659,

125 P.3d 638 (identifying the six require-

ments for the grant of a new trial on the

grounds of newly discovered evidence).

Applying those requirements to the facts

of this case, the State argues that the dis-

trict court abused its discretion in grant-
ing Defendant a new trial. Expressing no
disagreement with the State that those six
requirements are relevant in this context,

Defendant likewise analyzes the district

courts grant of his motion for new trial

under that framework but argues that the
district court did not abuse its discretion.

Nevertheless, the parties’ agreement on

the analytical framework does not com-

pel us to adopt it. Therefore, we take this
opportunity to independently analyze the
meaning of “exculpatory” as used in Sec-
tion 31-1A-2(H).
A. Standard of Review
{24} Typically, “we review the district
courts grant of a new trial for clear and
unmistakable abuse of discretion.” State
v. Acosta, 2016-NMCA-003, ¢ 15, 363
P.3d 1240 (internal quotation marks
and citation omitted). However, this
appeal requires us to interpret Section
31-1A-2, which “is a question that this
Court reviews de novo.” State v. Martinez,
2006-NMCA-068, ¢ 5, 139 N.M. 741,
137 P3d 1195. “In interpreting a statute,
our primary objective is to give effect to
the Legislature’s intent.” State v. Trujillo,
2009-NMSC-012, € 11, 146 N.M. 14, 206
P3d 125. “We do this by giving effect to
the plain meaning of the words of [the]
statute, unless this leads to an absurd or
unreasonable result” State v. Marshall,
2004-NMCA-104, € 7, 136 N.M. 240, 96
P3d 801. “[I]n applying the plain mean-
ing rule, this Court must exercise caution
because its beguiling simplicity may mask
a host of reasons why a statute, apparently
clear and unambiguous on its face, may
for one reason or another give rise to
legitimate . . . differences of opinion con-
cerning the statute’s meaning” Martinez,
2006-NMCA-068, 4 5 (alteration, internal
quotation marks, and citation omitted).
B. Review of Legislative Enactments
Governing Post-Conviction DNA
Testing in the United States
Demonstrates That Section 31-1A-
2 Is Unique
{25} New Mexico is not alone in allowing
a convicted person access to evidence for
post-conviction DNA testing. Indeed, all
fifty states and the District of Columbia
have adopted a statute or an act that allows
for post-conviction DNA testing. See In-
nocence Project, Access to Post-Conviction
DNA Testing, https://www.innocencepro-
ject.org/causes/access-post-conviction-
dna-testing/ (last visited June 3, 2020)
(stating that “all [fifty] states have post-
conviction DNA testing access statutes”);
D.C. Code Ann. §§ 22-4131 to -4135 (West
2002, as amended through 2013). Having
reviewed each of these statutes or acts, we
can say that none are identical to Section
31-1A-2.
{26} Some of the statutes and acts are
distinguishable from our post-conviction
DNA testing statute because they clearly
and unmistakably require that DNA test-
ing demonstrate a petitioner’s factual in-

?As we previously mentioned, the district court entered findings of facts and conclusions of law when it initially denied Defen-
dant’s motion to vacate his conviction or, in the alternative, for a new trial. When the district court subsequently granted Defendant
a new trial, it did not enter findings of fact and conclusions of law. Instead, it provided the explanation that we have summarized in

this paragraph.
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nocence before any post-testing remedy is
granted. See, e.g., Ala. Code § 15-18-200(h)
(2) (2009) (“If the DNA testing conducted
under this section produces conclusive ev-
idence of the petitioner’s factual innocence
of the offense convicted, the petitioner,
during a 60-day period beginning on the
date on which the petitioner is notified of
the test results, may file a petition to the
circuit court that ordered the testing for
post-conviction relief pursuant to Rule
32.1 of the Alabama Rules of Criminal
Procedure”). Others are distinguishable
because they require only that the DNA
testing be favorable to a petitioner. See,
e.g., Ind. Code Ann. § 35-38-7-19 (West
2001) (“Notwithstanding any law that
would bar a trial as untimely, if the results
of post[-]conviction DNA testing and
analysis are favorable to the person who
was convicted of the offense, the court
shall order any of the following: (1) Upon
motion of the prosecuting attorney and
good cause shown, order retesting of the
identified biological material and stay the
petitioner’s motion for a new trial pending
the results of the DNA retesting[;] (2)Upon
joint petition of the prosecuting attorney
and the petitioner, order the release of the
person[;] (3) Order a new trial or any other
relief as may be appropriate under Indiana
law or court rule.”).

{27} In our review, we were only able to
identify six other states that use the word
“exculpatory,” as does Section 31-1A-
2(H), when evaluating whether to grant
post-testing relief. See State v. Gutierrez,
278 P.3d 1276, 1280 (Ariz. 2012) (En
Banc) (requiring Arizona’s district courts
to order a hearing when the DNA results
“completely and indisputably exonerate
the defendant” as well as when the “re-
sults are favorable but not necessarily or
completely exculpatory”); People v. Starks,
850 N.E.2d 206, 212 (Ill. App. Ct. 2006)
(stating that “[i]f the results are neither
truly exculpatory nor inculpatory, . . .
this may provide a basis for a defendant
to file a post[-]conviction petition assert-
ing a claim of actual innocence based on
newly discovered evidencel[,]” and “[s]uch
evidence of actual innocence has to be so
conclusive that it would probably change
the result on retrial” (internal quotation
marks and citation omitted)); Neb. Rev.
Stat. Ann. § 29-4119 (2001) (defining
“exculpatory evidence” as used in its DNA
Testing Act as “evidence which is favorable
to the person in custody and material to
the issue of the guilt of the person in cus-
tody”); Or. Rev. Stat. Ann. § 138.696(2)
(West 2020) (stating that if the DNA test-
ing “produces exculpatory evidence, the

person who requested the testing may file

...amotion for a new trial based on newly

discovered evidence”); 42 Pa. Cons. Stat.

Ann. § 9543.1(f)(3) (West 2018) (provid-

ing that “the court shall determine whether

the exculpatory evidence resulting from
the DNA testing conducted under this
section would have changed the outcome

of the trial as required by section 9543(a)

(2)(vi)”); S.C. Code Ann. § 17-28-100(B)

(2009) (providing that “[i]f the results of

the DNA test are exculpatory, the applicant

may use the exculpatory results of the

DNA test as grounds for filing a motion for

new trial pursuant to the South Carolina

Rules of Criminal Procedure”). However,

of those six states, it appears that only the

Oregon Court of Appeals has had the op-

portunity to construe “exculpatory” in the

post-testing relief context, and it declined
to do so when it concluded the defendant
was not eligible for relief even under the
definition the defendant proposed. See

State v. Nefstad, 456 P.3d 294, 297 (Or. Ct.

App. 2019).

{28} Because the statutes and acts from

other states are either distinguishable from

Section 31-1A-2 or have not been inter-

preted by those state’s respective appellate

courts, they are unhelpful to our analysis.?

Against this background, we therefore

proceed to analyze the words chosen by

our Legislature in Section 31-1A-2 under
our rules of statutory interpretation.

C. DNA Evidence Is Exculpatory
When It Reasonably Tends to
Negate the Petitioner’s Guilt

{29} As we previously mentioned, Sec-

tion 31-1A-2(H) provides that “[i]f the

results of the DNA testing are exculpa-
tory, the district court may set aside the
petitioner’s judgment and sentence, may
dismiss the charges against the petitioner

with prejudice, may grant the petitioner a

new trial or may order other appropriate

relief” Notably, our Legislature did not
define “exculpatory” as used in Section
31-1A-2(H).

{30} Our Supreme Court has recog-

nized that “[e]xculpatory evidence is

evidence reasonably tending to negate

guilt” Buzbee, 1981-NMSC-097, ¢ 45

(internal quotation marks and citation

omitted). This definition is consistent

with dictionary definitions of “excul-
patory evidence” See Griego v. Oliver,

2014-NMSC-003, ¢ 21, 316 P.3d 865

(“Under the rules of statutory construc-

tion, we first turn to the plain mean-

ing of the words at issue, often using
the dictionary for guidance” (internal
quotation marks and citation omitted)).

For example, Black’s Law Dictionary

defines “exculpatory evidence” as “[e]
vidence tending to establish a criminal
defendant’s innocence.” Evidence, BlackK’s
Law Dictionary (11 ed. 2019). Similarly,
Merriam-Webster defines “exculpatory
evidence” as “evidence that tends to clear
a defendant from fault or guilt” https://
www.merriam-webster.com/dictionary/
evidence#legalDictionary (last visited
June 15, 2020).
{31} Importantly, all of the foregoing
definitions, including the one recognized
by our Supreme Court, use a variation of
the verb phrase “tends to” when discussing
the required effect of the DNA evidence
on a defendant’s guilt. Nevertheless, the
State relies on the language of Section
31-1A-2(A) to support its contention that
Defendant had the burden to show that
the DNA evidence will exculpate him or,
in other words, prove his innocence. See
State v. Rivera, 2004-NMSC-001, 9 13, 134
N.M. 768, 82 P.3d 939 (stating that “a statu-
tory subsection may not be considered
in a vacuum, but must be considered in
reference to the statute as a whole and in
reference to statutes dealing with the same
general subject matter” (internal quotation
marks and citation omitted)).
{32} In relevant part, Section 31-1A-
2(A) provides that “[a] person convicted
of a felony, who claims that DNA evidence
will establish his innocence, may petition
the district court of the judicial district in
which he was convicted to order the disclo-
sure, preservation, production and testing
of evidence that can be subjected to DNA
testing” (Emphasis added.) This language
cannot be interpreted, as the state suggests,
to require the petitioner to establish that
DNA evidence will prove him innocent.
Instead, Section 31-1A-2(A) simply identi-
fies the class of defendants who may peti-
tion the district court—those convicted of
a felony and claiming that DNA evidence
will establish their innocence. Accordingly,
we decline the State’s invitation to adopt
a definition that is inconsistent with the
words chosen by our Legislature when
identifying the petitioner’s burden.
{33} Instead, our determination in this
case is guided by a plain language analysis
of the statute’s actual wording as chosen by
our Legislature and our case law interpret-
ing the same term in other contexts. Based
on those considerations, we determine that
post-conviction DNA evidence is “excul-
patory” under Section 31-1A-2(H) when it
reasonably tends to negate the petitioner’s
uilt.
D. The DNA Evidence Must Meet
Four Requirements In Order to Be
“Exculpatory”

*We also note that New Mexico’s previous statute governing post-conviction DNA testing, repealed with the enactment of Section
31-1A-2, focused on the requirements for post-conviction DNA testing without identifying the standard necessary to obtain post-
testing relief. See NMSA 1978, § 31-1A-1 (2001, repealed 2003). Accordingly, it is also not helpful to our analysis.
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{34} Having defined “exculpatory” under
Section 31-1A-2(H), we believe it neces-
sary to provide the district courts of New
Mexico with guidance on how to apply that
definition. It is here that we address the ap-
plicability of the analytical framework that
the parties employed in this appeal—i.e.,
the standard for granting a motion for new
trial on the grounds of newly discovered
evidence. A motion for new trial on the
grounds of newly-discovered evidence is
only to be granted when the newly-discov-
ered evidence meets six requirements:

1) it will probably change the

result if a new trial is granted;

2) it must have been discovered

since the trial; 3) it could not have

been discovered before the trial

by the exercise of due diligence;

4) it must be material; 5) it must

not be merely cumulative; and 6)

it must not be merely impeaching

or contradictory.
Garcia, 2005-NMSC-038, ¢ 8 (internal
quotation marks and citation omitted).
{35} As an initial matter, we note that
Section 31-1A-2 contains no requirement
that the evidence be newly discovered.
In fact, the Legislature only required a
defendant to prove that “the evidence to
be subjected to DNA testing: (a) has not
previously been subjected to DNA test-
ing; (b) has not previously been subjected
to the type of DNA testing that is now
being requested; or (c) was previously
subjected to DNA testing, but was tested
incorrectly or interpreted incorrectly[,]”
Section 31-1A-2(C)(3), choosing not to
include a requirement that the evidence
must have been discovered since the trial.
See State v. Greenwood, 2012-NMCA-017,
€ 38,271 P.3d 753 (“The Legislature knows
how to include language in a statute if it
so desires.” (alteration, internal quotation
marks, and citation omitted)). Further, the
focus of Section 31-1A-2(H) is on whether
the DNA evidence is exculpatory rather
than on when the evidence could have
been discovered. Cf. Montoya v. Ulibarri,
2007-NMSC-035, € 32, 142 N.M. 89, 163
P.3d 476 (concluding that the require-
ments applicable to motions for a new
trial on the grounds of newly-discovered
evidence do not constrain examination of
a freestanding claim of actual innocence
because the focus “is on actual innocence
rather than when the evidence could have
been discovered or procedural error”).
Accordingly, we are not persuaded that
a conclusion that the DNA evidence is
“exculpatory” under Section 31-1A-2(H)
requires a showing that (1) the evidence

has been discovered since trial and (2)
could not have been discovered before the
trial with due diligence; thus we decline
to include these requirements into the
analytical framework that we adopt in this
case.

{36} As for the other requirements,
we believe they are relevant, with some
modification, to whether evidence is “ex-
culpatory” under Section 31-1A-2(H). Cf.
Montoya, 2007-NMSC-035, ¢ 32 (conclud-
ing that, while the requirements for a new
trial on the grounds of newly-discovered
evidence did not confine the inquiry, those
requirements were relevant when review-
ing whether the evidence was reliable). We
explain.

{37} The New Mexico judiciary has an
“interest in ensuring accuracy in criminal
convictions in order to maintain cred-
ibility[.]” Id. € 21. It is unassailable that
criminal defendants have a fundamental
interest in not being wrongly convicted. To
protect these interests, Section 31-1A-2(H)
allows a district court to grant appropriate
relief when presented with exculpatory
DNA evidence. When evaluating whether
to grant relief under Section 31-1A-2(H),
New Mexico courts must balance the fore-
going interests with “the public’s interest in
the finality of a conviction obtained after a
petitioner has been afforded all constitu-
tional rights required by law/[,]” Montoya,
2007-NMSC-035, € 29, the victim’s interest
in the closure that finality brings, and the
fact that the petitioner often* has previ-
ously challenged his conviction in a direct
appeal. We believe that the adoption of the
following four requirements strikes the
necessary balance between these interests.
{38} First, the DNA evidence must be
material to the petitioner’s innocence such
that it raises a reasonable probability that
the petitioner would not have pled guilty
or been found guilty at trial. Cf. State v.
Fero, 1988-NMSC-053, €9 10, 13, 107
N.M. 369, 758 P.2d 783 (concluding that
evidence is material only “if there is a
reasonable probability that . . . the result of
the proceeding would have been different”
and applying the definition of materiality
found in United States v. Bagley, 473 U.S.
667,682 (1985), when reviewing the denial
of a motion for new trial on the grounds
of newly discovered evidence (internal
quotation marks omitted)). “A reasonable
probability is a probability sufficient to un-
dermine confidence in the outcome.” Fero,
1988-NMSC-053, ¢ 10 (internal quotation
marks and citation omitted).

{39} Second, the DNA evidence must not
be merely cumulative. Our Supreme Court

has explained that the phrase “merely
cumulative” contemplates “cumulative
evidence the weight of which would prob-
ably be insufficient to turn the scales in
[the] defendant’s favor” State v. Houston,
1927-NMSC-024, 917,33 N.M. 259,263 P.
754 (internal quotation marks and citation
omitted).

{40} Third, the DNA evidence must not
be merely impeaching or contradictory.
The DNA evidence, even if impeaching
or contradictory, must corroborate a peti-
tioner’s claims to satisfy this requirement.
Cf. Garcia, 2005-NMSC-038, €4 15-16.
{41} Fourth, the DNA evidence must
raise a reasonable probability that the
petitioner would not have pled guilty or
been found guilty had the DNA testing
been performed prior to the conviction.
We adopt this language from Section
31-1A-2(C)(5) because it indicates that
our Legislature expected that any exculpa-
tory DNA evidence would have had that
effect on the original proceeding. This
requirement is similar to, but distinguish-
able from, the first requirement for a new
trial on the grounds of newly-discovered
evidence—that the evidence will probably
change the result if a new trial is granted.
See Garcia, 2005-NMSC-038, € 8. The two
requirements are similar because both re-
quire the district court to weigh the prob-
able effect of the evidence. However, they
are distinguishable because under Section
31-1A-2(H), the district court is to deter-
mine the DNA evidence’s probable effect
on the original proceeding whereas under
a motion for new trial on the grounds of
newly-discovered evidence, the district
court is to determine the newly-discovered
evidence’s probable effect on a new trial.
Importantly, the district court is in the best
position to determine, in its discretion,
whether the exculpatory DNA would have
changed the result of the original proceed-
ing. Cf. State v. Shirley, 1985-NMCA-120,
€15,103N.M. 731,713 P2d 1 (“The ques-
tion of whether the evidence produced in
support of the motion [for a new trial on
the grounds of newly discovered evidence]
will probably change the result is one pe-
culiarly addressed to the discretion of the
[district] court.).

{42} In summary, we hold that DNA
evidence is exculpatory under Section
31-1A-2(H)—that s, it reasonably tends to
negate the petitioner’s guilt—when it (1) is
material; (2) is not merely cumulative; (3)
is not merely impeaching or contradictory;
and (4) raises a reasonable probability that
the petitioner would not have pled guilty
or been found guilty had the DNA testing

“We recognize that Section 31-1A-2 allows those who have pled guilty to petition for post-conviction DNA testing and to seek
post-testing relief. Accordingly, we are mindful that those who have pled guilty may have waived their right to appeal as a condition

of their plea.
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been performed prior to the conviction.
We believe that these requirements take
into consideration the competing interests
identified above and provide a uniform
framework for district courts to employ
when making such a determination.

{43} When granting or denying relief
under Section 31-1A-2(H), the district
court shall enter findings of fact and con-
clusions of law addressing each of the four
requirements. This will provide clarity in
the decision for the parties and assist in
appellate review. When a district court
concludes that any of the requirements
are not met, it is proper for the court to
deny relief under Section 31-1A-2(H).
See Hill v. Burnworth, 1973-NMCA-135,
¢ 8, 85 N.M. 615, 514 P2d 1312 (stating

that if the party moving for a new trial on
the grounds of newly discovered evidence
“fails to establish any of the six grounds,
the motion is properly denied”).

{44} While the district court entered
written orders explaining its initial denial
and subsequent grant of Defendant’s mo-
tion for new trial, we cannot say that the
foregoing requirements were fully con-
sidered such that we could evaluate the
propriety of the district court’s grant of
the new trial in this appeal. Accordingly,
we will not speculate on the conclusion the
district court may have reached on each of
these requirements. Instead, we remand to
the district court for further consideration.
On remand, the district court shall enter
specific findings of fact and conclusions

of law as to each requirement and thereby
reach a conclusion as to whether relief is
warranted under Section 31-1A-2(H).

CONCLUSION

{45} We reverse the district court’s grant
of a new trial and remand for further
consideration in light of the standard an-
nounced in this opinion.

{46} IT IS SO ORDERED.
KRISTINA BOGARDUS, Judge

WE CONCUR:
J. MILES HANISEE, Chief Judge
JULIE J. VARGAS, Judge
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Vehicle Disposal Services - Divorce Auto Issues

2155 Louisiana Blvd NE Ste. 7000, Albuquerque, NM 87110
505-200-3800 | www.bacahoward.com

Changed Lives...
Changing Lives

Free, confidential assistance

to help identify and provide resources
for alcohol, drugs, depression,
and other mental health issues.

A healthier, happier future

is a phone call away.

NM Collector car. 21,000 miles. 62 Corvette Carbon-Fiber Body. . .
Confidential assistance -

Estate Value? $10,000 to $70,000? Need a Certified Market Value? 24 hours every day.
Judges call 888-502-1289

AutoAppraisalNM.com 05 256105 o 500- 8604514

Jim Dobier, cCertified Auto Appraiser www.sbnm.org
NEW MEXICO—WEST TEXAS—COLORADO—ARIZONA 7@\ State Bar of New Mexico
Jim@AutoAppraisalNM.com (505)573.1551 Judges and Lawyers

~— Assistance Program
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DAVID FERRANCE

. STIGATIONS

3 IR 2 | V.74 R f
Appeals ROBERT CASWELL
R h ! reipi.com
esearc 505-797-5661
‘ { l'ltlng When you need fo know the facts, call the experts
Internal Investigations, EEOC, Employee misconduct,
dave@ferrancepc.com Backgrounds, Locates, Surveillance, Fraud, Process Serving
and morel

(505) 273-9379

Sewing [lew MMexice (o ll e

David Stotts

Attorney at Law DP&S Caren |. Friedman
Business Litigation, DURHAM, PITTARD & SPALDING, L.LF Civil and Criminal Appeu|s
Real EState L|t|gat|on Texas = New Mexico chriedman@dpslawgroup.com | 505986.0600
505 Cerrillos Rd. Suite A209 Santa Fe, NM 87501

242-1933

/4 —— MEDIATION—
-y | JOHN B. POUND

L jbpsfnm@gmail.com
N / 505-983-8060
e £ 505 Don Gaspar, Santa Fe
/ MEDIATION & ARBITRATION SERVICES
m In-Office or via Zoom
% Over 41 years legal experience as State District Judge,

Trial Lawyer and Mediator/Arbitrator

n y Linked m “ Over 21 years on District Court Bench as Trial Judge

Short Deadlines Accommodated

=
State Bar HON. WILLIAM A. SANCHEZ, RET.
New Mexico

Est. 1886

~—"
SANCHEZ SETTLEMENT & LEGAL SERVICES LLC (505) 720-1904
M sanchezsettled@gmail.com 4 www.sanchezsettled.com
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Classified

Assistant District Attorney

The Fifth Judicial District Attorney’s office
has immediate positions open for new or
experienced attorneys, in our Carlsbad and
Hobbs offices. Salary will be based upon
the New Mexico District Attorney’s Salary
Schedule with starting salary range of an
Assistant Trial Attorney to a Senior Trial At-
torney ($58,000 to $79,679). There is also an
opening for a prosecutor with atleast 2 years
of Trial Experience for a HIDTA Attorney
position in the Roswell office, with starting
salary of ( $ 70,000.00 ) Please send resume
to Dianna Luce, District Attorney, 301 N.
Dalmont Street, Hobbs, NM 88240-8335 or
e-mail to 5thDA@da.state.nm.us.

Chief Deputy District Attorney

The Third Judicial District Attorney’s Of-
fice in Las Cruces is seeking a Chief Deputy
District Attorney, Deputy District Attorneys,
Senior Trial Attorneys, Trial Attorneys, and
Assistant Trial Attorneys. You will enjoy the
convenience of working in a metropolitan
area while gaining valuable trial experience
along side experienced Attorney’s. Please see
the full position descriptions on our website
http://donaanacountyda.com/ Submit Cover
Letter, Resume, and references to Whitney
Safranek, Human Resources Administrator
at wsafranek@da.state.nm.us.

Assistant General Attorney Positions

The City of Albuquerque Legal Department
is hiring for various Assistant City Attorney
positions. The Legal Department’s team of
attorneys provides a broad range of legal
services to the City, as well as represent the
City inlegal proceedings before state, federal
and administrative bodies. The legal services
provided may include, but will not be limited
to, legal research, drafting legal opinions,
reviewing and drafting policies, ordinances,
and executive/administrative instructions,
reviewing and negotiating contracts, litigat-
ing matters, and providing general advice and
counsel on day-to-day operations. Attention
to detail and strong writing and interpersonal
skills are essential. Preferences include: Five
(5)+ years’ experience as licensed attorney;
experience with government agencies, gov-
ernment compliance, real estate, contracts,
and policy writing. Candidates must be an
active member of the State Bar of New Mexico
in good standing. Salary will be based upon
experience. Current open positions include:
Assistant City Attorney - APD Compliance;
Assistant City Attorney - Employment/Labor
. For more information or to apply please go to
www.cabg.gov/jobs. Please include a resume
and writing sample with your application.

Full-time and Part-time Attorney

Jay Goodman and Associates Law Firm, PC
is seeking one full-time and one part-time
attorney, licensed/good standing in NM with
at least 3 years of experience in Family Law,
Probate, Real Estate and Civil Litigation. If
you are looking for meaningful professional
opportunities that provide a healthy balance
between your personal and work life, JGA is
a great choice. If you are seeking an attorney
position at a firm that is committed to your
standard of living, and professional devel-
opment, JGA can provide excellent upward
mobile opportunities commensurate with
your hopes and ideals. As we are committed
to your health, safety, and security during the
current health crisis, our offices are fully inte-
grated with cloud based resources and remote
access is available during the current Corona
Virus Pandemic. Office space and conference
facilities are also available at our Albuquer-
que and Santa Fe Offices. Our ideal candidate
must be able to thrive in dynamic team based
environment, be highly organized/reliable,
possess good judgement/people/communica-
tion skills, and have consistent time manage-
ment abilities. Compensation DOE. We are
an equal opportunity employer and do not
tolerate discrimination against anyone. All
replies will be maintained as confidential.
Please send cover letter, resume, and a refer-
ences to: jay@jaygoodman.com. All replies
will be kept confidential.

Associate Attorneys

Mynatt Martinez Springer P.C., an AV-rated
law firm in Las Cruces, New Mexico is seek-
ing two associate attorneys to join our team.
The firm’s practice areas include insurance
defense, civil rights defense, commercial
litigation, and government representation.
Applicants with 0-5 years of experience will
be considered for full-time employment. If
it is the right fit, the firm will also consider
applications for part-time employment from
attorneys with more than 5 years of experi-
ence. Associates are a critical component
of the firm’s practice and are required to
conduct legal research; provide legal analy-
sis; advise clients; draftlegal reviews, plead-
ings, and motions; propound and review
pretrial discovery; and prepare for, attend,
and participate in client meetings, deposi-
tions, administrative and judicial hearings,
civil jury trials, and appeals. Successful
candidates must have strong organizational
and writing skills, exceptional communica-
tion skills, and the ability to interact and
develop collaborative relationships. The
firm will consider applicants who desire to
work remotely. Offers of employment will
include salary commensurate with experi-
ence and a generous benefits package. Please
send your cover letter, resume, law school
transcript, writing sample, and references
to rd@mmslawpc.com.

Litigation Attorney

Cordell & Cordell, P.C., a domestic litigation
firm with over 100 offices across 37 states, is
currently seeking an experienced litigation
attorney for an immediate opening in its of-
fices in Albuquerque and Santa Fe, NM. The
candidate must be licensed to practice law in
the state of New Mexico, have minimum of 3
years of litigation experience with 1st chair
family law preferred. The position offers a sig-
nificant signing bonus, 100% employer paid
premiums including medical, dental, short-
term disability, long-term disability, and
life insurance, as well as 401K and wellness
plan. This is a wonderful opportunity to be
part of a growing firm with offices through-
out the United States. To be considered for
this opportunity please email your resume
with cover letter indicating which office(s)
you are interested in to Hamilton Hinton at
hhinton@cordelllaw.com

Associate Attorney

Atkinson, Baker & Rodriguez, P.C. is an
aggressive, successful Albuquerque-based
complex civil commercial and tort litigation
firm seeking an extremely hardworking and
diligent associate attorney with great academ-
ic credentials. This is a terrific opportunity
for the right lawyer, if you are interested in
a long term future with this firm. Up to 3-5
years of experience is preferred. Send resumes,
references, writing samples, and law school
transcripts to Atkinson, Baker & Rodriguez,
P.C., 201 Third Street NW, Suite 1850, Albu-
querque, NM 87102 or e_info@abrfirm.com.
Please reference Attorney Recruiting.

Associate Attorney and Legal
Assistant

Gluth Law, LLC, an estate planning and
probate firm in Las Cruces, New Mexico
and El Paso, Texas, has immediate full-time
openings for an associate attorney and legal
assistant. Duties would primarily include
preparation of estate planning and probate
documentation as well as handling all aspects
of estate and trust administration. Prior ex-
perience in these practice areas is preferred,
but not required. Successful applicants will
have strong organizational, writing, and
time-management skills. Salary is commen-
surate with experience. Please send resume
and references to alan@gluthlaw.com.

Associate Attorney

Dixon Scholl Carrillo PA is seeking an associ-
ate attorney with 3 or more years of experi-
ence to join them in their thriving litigation
practice. We seek a candidate with excellent
writing and oral advocacy skills and a strong
academic background who is ready to be part
of a hard-working team in a fun and friendly
office. For consideration, please submit your
resume to lcarrillo@dsc-law.com.
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City of Albuquerque -

Contract Attorney

The City of Albuquerque, through the
Albuquerque-Bernalillo County Air Qual-
ity Control Board (“Air Board”), is seeking a
qualified attorney to contract with to provide
legal representation and general legal services
to the Air Board. This position is an inde-
pendent contractor, and is not an employee
of the City of Albuquerque. Applicant must
be admitted to the practice of law by the
New Mexico Supreme Court and be an ac-
tive member of the Bar in good standing. A
successful candidate will attend all Air Board
meetings, have strong communication skills,
knowledge of board governance and Robert’s
Rules of Order, The NM Open Meetings Act,
and knowledge of environmental rules and
regulations including the Clean Air Act.
Prior experience with, or advising, board and
commissions is preferred. Please submit a
resume to the attention of “Air Board General
Counsel Application”; ¢/o Angela Aragon;
Executive Assistant; P.O. Box 2248, Albu-
querque, NM 87103 or amaragon@cabq.gov.
Application deadline is December 31, 2021.

UNM Compliance Director

The UNM Office of Compliance, Ethics &
Equal Opportunity (CEEO) seeks a highly
qualified and experienced professional for
the role of Compliance Coordinator. This
role reports to the Chief Compliance Officer
and has the following duties: develop, imple-
ment, and evaluate compliance activities
and initiatives of several compliance entities
across the University; perform risk analysis,
testing, audits, and surveys on UNM com-
pliance controls; develop, coordinate, and
conduct education and training regarding
compliance programs; leads compliance
committee efforts across the University to
streamline and coordinate UNM’s compli-
ance efforts. JD strongly preferred. Please see
the UNM Jobs website at unmjobs.unm.edu
for further details and to apply. The Univer-
sity of New Mexico is an affirmative action
employer, making decisions without regard to
color, religion, sex, sexual orientation, gender
identity, national origin, age, veteran status,
disability, or any other protected class.

Get Your Business Noticed!

<GS
aits 0

{\ State Bar

Advertise in our email
newsletter, delivered to
your inbox every Friday.

Benefits:
« Circulation of 8,000
« Affordable pricing
« High open/click rates
« Schedule flexibility
« Popular content

New Mexico

Est. 1886

Contact Marcia Ulibarri,
at 505-797-6058 or email mulibarri@sbnm.org

8th Judicial

District Attorney’s Office

Assistant Trial — Senior Trial

The 8th Judicial District Attorney Office is
accepting applications for a full-time As-
sistant Trial Attorney/ Senior Trial Attorney
in Taos, NM. Requirements: Assistant Trial
Attorney: Attorney licensed to practice law in
New Mexico plus a minimum of one (1) year
relevant prosecution experience. Senior Trial
Attorney: Attorney licensed to practice law in
New Mexico plus a minimum of five (5) years
relevant prosecution experience. Work per-
formed: Incumbent will prosecute all cases,
including high level and high profile cases. As
experience allows, applicants should possess
expertise in one or more areas of criminal
prosecution; lead special prosecutions as-
signed by the District Attorney; supervises
and mentors other attorneys and staff. Ap-
plicant may alternatively be a division/bureau
head in a main or satellite office who handles
cases as well as substantial administrative
duties and tasks. Can act on behalf of the
District Attorney as directed. Salary will be
based upon experience, position applied for,
and the current District Attorney Personnel
and Compensation Plan. $55,000 to $70,000.
Please submit resumes/letters of interest to
Suzanne Valerio, District Office Manager by
mail to 105 Albright Street Suite L, Taos, NM
87571 or by email to svalerio@da.state.nm.us
no later than November 30, 2021

UNM Clery Act Coordinator

The UNM Office of Compliance, Ethics &
Equal Opportunity (CEEO) seeks a highly
qualified professional with criminal law or
law enforcement experience for the role of
Clery Act Coordinator. This role ensures
compliance with the federal Jeanne Clery
Act. Duties include: development and updates
to UNM’s Clery policies and procedures;
preparation and publication of the An-
nual Security and Fire Safety Report; gathers
crime and disciplinary data from various
internal and external sources; registers and
trains all Campus Security Authorities. JD
preferred. Please see the UNM Jobs website
at unmjobs.unm.edu for further details and
to apply. The University of New Mexico is an
affirmative action employer, making deci-
sions without regard to color, religion, sex,
sexual orientation, gender identity, national
origin, age, veteran status, disability, or any
other protected class.

Associate Attorney

Experienced 5-10 year attorney for mid-sized
defense firm. Salary range $80,000-120,000
depending on qualifications and experience.
Looking for candidates who can handle cases
from beginning to end. Excellent benefits.
Nice work environment. Send resume to
jstiff@stifflaw.com
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Eleventh Judicial District

Attorney’s Office, Div Il

The Eleventh Judicial District Attorney’s
Office, Division II, Gallup, New Mexico is
seeking qualified applicants for Trial At-
torney. The Trial Attorney position requires
advanced knowledge and experience in crim-
inal prosecution, rules of evidence and rules
of criminal procedure, trial skills, computer
skills, ability to work effectively with other
criminal justice agencies, ability to commu-
nicate effectively, ability to re-search/analyze
information and situations. New Mexico
State Bar license preferred. The McKinley
County District Attorney’s Office provides a
supportive and collegial work environment.
Salary is negotiable. Submit a letter of interest
and resume to District Attorney Bernadine
Martin, Office of the District Attorney, 201
West Hill, Suite 100, Gallup, NM 87301, or
e-mail letter to bmartin@da.state.nm.us.
Position will remain opened until filled.

Associate Attorney And Paralegal
Peak Legal Group, LLC has immediate open-
ings for an associate/litigation attorney and
two paralegals for our growing family law
formation and reformation legal practice.
Our Westside law firm practices in all areas of
Family Law, in addition to adoptions, assisted
reproductive technology and foster parent
representation. Experience or a defined
interest in these areas is preferrable, but not
mandatory. We are looking for hard working,
dedicated team members who would enjoy
working in a family-oriented law firm that
works hard and plays hard. We offer a great
work environment, a competitive salaryand a
generous benefits package. Send your resume,
cover letter and list of references to sheryl@
pklegalgrp.com

Paralegal

The City of Albuquerque Legal Department
is seeking a Paralegal to assist an assigned
attorney or attorneys in performing substan-
tive administrative legal work from time of
inception through resolution and perform a
variety of paralegal duties, including, but not
limited to, performing legal research, manag-
inglegal documents, assisting in the prepara-
tion of matters for hearing or trial, preparing
discovery, drafting pleadings, setting up and
maintaining a calendar with deadlines, and
other matters as assigned. Excellent organi-
zation skills and the ability to multitask are
necessary. Must be a team player with the will-
ingness and ability to share responsibilities or
work independently. Starting salary is $21.31
per hour during an initial, proscribed proba-
tionary period. Upon successful completion of
the proscribed probationary period, the salary
will increase to $22.36 per hour. Competitive
benefits provided and available on first day
of employment. Please apply at https://www.
governmentjobs.com/careers/cabq.

Legal Secretary

The City of Albuquerque Legal Department
(Litigation Division) is seeking a Legal
Secretary to assist assigned attorneys in
performing a variety of legal secretarial/
administrative duties, which include but
are not limited to: preparing and reviewing
legal documents; creating and maintaining
case files; calendaring; provide information
and assistance, within an area of assignment,
to the general public, other departments
and governmental agencies. Please apply at
https://www.governmentjobs.com/careers/
cabgq.

Litigation Paralegal

25 years experience - available for employ-
ment or contract work. Full service litiga-
tion support; pleadings/motions/discovery
requests and responses; identify and gather
records & bills; medical records chronol-
ogy; damage analysis; demand letters; trial
preparation; and more. Rates negotiable.
Strong work ethic, very reliable, and excep-
tional work product. Well-versed in legal
and medical terminology. Send inquiries to
Ismclegal216@gmail.com.

Forensic Genealogist

Certified, experienced genealogist: find heirs,
analyze DNA tests, research land grants &
more. www.marypenner.com, 505-321-1353.

Legal Researcher & Writer

A licensed attorney available to GHOST-
WRITE for your law firm! Email Iriver@
lucyriverlaw.com for contract legal RE-
SEARCH and WRITING services.

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Search for Will

Iam looking for a Will and/or Trust created
for Cathy J. McGinnis, deceased. If you have
executed the original of either, and/or have
the originals or copies, please contact me at
505- 872-0505. Marcy Baysinger, Attorney,
Pregenzer, Baysinger, Wideman and Sale.

2021 Bar Bulletin

Publishing and Submission Schedule

The Bar Bulletin publishes twice a month on the second
and fourth Wednesday. Advertising submission
deadlines are also on Wednesdays, three weeks prior
to publishing by 4 pm.

Advertising will be accepted for publication in the Bar Bulletin in
accordance with standards and ad rates set by publisher and subject to
the availability of space. No guarantees can be given as to advertising
publication dates or placement although every effort will be made to
comply with publication request. The publisher reserves the right to
review and edit ads, to request that an ad be revised prior to publication
or to reject any ad. Cancellations must be received by 10 a.m. on
Thursday, three weeks prior to publication.

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058 or
email mulibarri@sbnm.org

The publication schedule can be found at
www.sbnm.org.
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CRASHWORTHINESS:

We Didn’t Invent the Word;
We DEFINED it.

If you have any questions about a

potential case,

may be vehicle safety system defects
that caused your clients catastrophic

injury or death.

Every vehicle accident case
you handle has the
potential to be on one of the
235 racks or in one of our
six inspection bays at the
firm’s Forensic Research
Facility. We continually

| study vehicle safety through
the use of engineering,
biomechanics, physics === _
and innovation. .

please call us. There

Lhe Taﬂcglaw firm

@ | A Nationwide Practice Dedicated to Vehicle Safety

4701 Bengal Street, Dallas, Texas 75235

214-324-9000
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VPO [ ATKINSON & KELSEY, P.A.

DIVORCE & FAMILY LAW -~
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We wish all of you the very best in 2022!
We are continuing our safe and remote work on 0
behalf of our clients in their family law matters
across New Mexico. We look forward to meeting
our colleagues and clients more frequently
in person in the coming year.

)
~ The Attorneys
and Staff at
Atkinson & Kelsey, PA
idiya 1. Bayliyeva Jon A. Feder
L

Thomas C. Montoya Denise E. Ready Lucy H. Sinkular .

2155 Louisiana NE, Albuquerque, NM 87110 | Suite 2000
505-883-3070 | 800-640-3070

www.atkinsonkelsey.com
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